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INTRODUCTION 

In March 2009, Seemona Sumasar, a law-abiding business-woman and dedicated single 

parent,1 was raped by an ex-boyfriend, Jerry Ramrattan. But that was just the beginning of her 

nightmare.  As she prepared to testify against him at trial, Ms. Sumasar was suddenly arrested by 

Defendant Nassau County Police officers, accused by them and New York City officers of 

impersonating a police officer to commit a series of armed robberies in Nassau County and 

Queens, robberies that never actually occurred

[T]he Nassau County police officers who were charged with investigating the allegations 
against Ms. Sumasar turned a blind eye and deaf ear to her protests that it was the 
defendant, Jerry Ramrattan, who in fact behind these false allegations.  Now, one would 
think that these investigators would find it peculiar that five two inch business woman, a 
solid citizen who had formerly been employed on Wall Street, a woman in her mid 30s 
who, coincidentally, was the complainant in a rape case, a woman who had no criminal 
record, who owned a franchise business representing a million dollar investment was not 
running around doing stick-ups in the street disguised as a police officer.  It’s not the 
least bit unusual for victims [sic] such as rape to face retribution, harassment, threats, 
intimidation from the accused, particularly where the parties are known to each other; and 
if the police simply looked at the defendant’s website, they could see that he boasted, and 
I could quote, that he can ‘fix anything at any time.  Trust me.  Okay?” 

. As the Judge who recently sentenced Jerry 

Ramrattan for his role in framing Ms. Sumasar described it: 

 
Is it really surprising that he would try to fix his own case?  Considering the defendant’s 
background of false allegations, criminal record, the open rape case, along the fact that 
Miss Sumasar is the least likely person to perpetrate these crimes, one wouldn’t have to 
be Sherlock Holmes to wonder if something was fishy; and yet Miss Sumasar remained 
locked up until somebody came forward to expose the truth, and the Queens DA’s office 
then conducted a full investigation and this plot . . . unraveled. . .2

 
 

Despite the utter absurdity of the allegations, Ms. Sumasar’s pleas of innocence fell on deaf ears: 

                                                      
1 Ms. Sumasar’s daughter, Chiara McDonald, is a coplaintiff. See Count III (family association).  
2 People v. Ramrattan, Ind. No. 882/09, Tr. 01/04/12 hearing, at 27–28, attached as Exhibit 1.  
The Court may consider these new facts, consistent with the initial allegations, as illustrations of 
what Plaintiffs expect to prove, without converting this motion to one for summary judgment.  
See Geinosky v. City of Chicago, 675 F.3d 743, 745 n.1 (7th Cir. 2012). In the alternative, 
Plaintiffs seek leave to amend the Complaint based on this new evidence.  See Anderson News, 
L.L.C. v. American Media, Inc., 680 F.3d 162, 185 (2d Cir. 2012); Fed. R. Civ. P. 15(a)(2).  
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she was illegally jailed for more than six months, separated from her daughter, her business and 

having her home foreclosed. The story is so outlandish that it is difficult to believe. Yet it is 

undisputed that it is all true: in early 2011 prosecutors dismissed all charges against Ms. 

Sumasar, admitting she was a tragic victim; Ramrattan and his confederates have since been 

convicted for framing her.  See, e.g., City Br. at 3–4; Cnty Br. at 9, 14. 

This suit seeks to hold Defendant NCPD and NYPD officers responsible for their role in 

this saga, one of the strangest miscarriages of justice in the County’s history.  It alleges with 

specificity that Ramrattan’s bumbling and transparent scheme never would have succeeded but 

for Defendants’ repeated misconduct: arresting Ms. Sumasar without probable cause, fabricating 

evidence to make her look guilty, covering up evidence of Ramrattan’s involvement, and 

willfully ignoring easily-obtained, outright exculpatory evidence. Whether or not they were 

motivated to protect Ramrattan, an NYPD confidential informant with extensive ties to law 

enforcement, Defendants’ misconduct caused Ms. Sumasar’s six-month detention.   

Defendants’ motion to dismiss attempts to recast this case as a run-of-the-mill malicious 

prosecution claim. To do so, they ignore the allegations as pleaded, inappropriately introduce 

evidence outside the record, and ask the Court to presume that their version of the facts is 

accurate and Defendants were always acting in good faith.  But there is nothing run-of-the-mill 

about this case. Plaintiffs have pleaded abundant factual allegations laying out specific 

misconduct committed by Defendants which caused Ms. Sumasar’s wrongful arrest, prosecution 

and detention. In context, those allegations are certainly plausible enough to entitle Plaintiffs to 

discovery.  Defendants’ motion must be denied. 

FACTS 

 On March 8, 2009, Seemona Sumasar, a successful, college-educated businesswoman 
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and single mother, was attacked in her home by Jerry Ramrattan, an ex-boyfriend with ties to the 

NYPD and a history of falsely presenting himself as a police officer (Complaint, D.E. 1, ¶¶33, 

38,40–41,43–45,53). Ramrattan ambushed Ms. Sumasar, imprisoned her for more than eight 

hours, menaced her with his gun, and raped her (¶53).3

 In the face of her refusal to back down, Ramrattan determined to discredit Ms. Sumasar 

through a far-fetched scheme to frame her—a petite woman with no criminal record—for armed 

robbery while impersonating a police officer (¶¶1,61–62,96). In plotting this scheme, Ramrattan 

drew on his own illicit history: unbeknownst to Ms. Sumasar, Ramrattan had a serious criminal 

record including robbery and firearms convictions, and a history of impersonating police (¶¶39, 

42,45,56).  He carried a gun, a badge and a bullet proof vest, and falsely advertised himself for 

his private investigation company as “NYPD former law enforcement” (¶¶39,41).  

  Ramrattan was arrested, charged and 

indicted for the rape (¶56). As soon as he made bail, he attempted to intimidate Ms. Sumasar into 

dropping the charges, contacting her directly and through relatives to make threats (¶57). Ms. 

Sumasar reported these visits to the NYPD, and stood her ground (¶¶58,61).   

 Ramrattan’s scheme was from the start preposterous and poorly executed, with incredible 

witnesses telling incredible stories that were full of inconsistencies (¶62). It consisted of his 

friends and acquaintances falsely reporting to police that a woman matching Ms. Sumasar’s 

description had dressed up as a police officer, with a gun, a badge and a bulletproof vest, and 

robbed them (¶¶64–66,70,74,86). Defendants should have seen through it in an instant, 

especially given their shared knowledge of Ramrattan (¶217): the NYPD knew not just that he 

had raped Ms. Sumasar and was about to be tried for the crime, but, on information and belief, 

that on two prior occasions he had used his law enforcement connections and other pressure to 

                                                      
3 On Nov. 23, 2011, a Queens jury convicted Ramrattan of the rape and other charges. (¶180.) 
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intimidate women to withdraw rape accusations against him (¶48). The NYPD also knew that he 

had a history of impersonating a police officer (¶¶45,56). Additionally, on information and 

belief, the NCPD knew that in 1998, Ramrattan had tried to frame a Nassau County man for a 

fictional hit and run as part of an insurance fraud scheme (¶47). The temporary but devastating 

success of the scheme against Ms. Sumasar was purely a result of police misconduct, including a 

willingness to protect Ramrattan, on information and belief an NYPD informant, and to ignore 

exculpatory evidence and fabricate inculpatory evidence with regard to Ms. Sumasar (¶¶43,63).  

 Ramrattan first attempted his scheme with the help of two Queens men, Rajive Mohanlal 

and Christopher Conde, each of whom in September 2009 falsely reported to the NYPD being 

robbed by two male and one female police impersonators carrying guns and badges (¶¶64–

66,70).  Of course, no such crimes ever occurred (¶¶64,70). Although each claimed his assailants 

had used two vehicles—a Jeep Cherokee with New York license plates and a black Nissan 

Maxima with Pennsylvania plates—consistent with vehicles that Ms. Sumasar sometimes drove, 

they gave conflicting and incorrect descriptions of Ms. Sumasar’s tan Jeep Cherokee, with 

Mohanlal calling it grey, and Conde waffling as to whether it was gold or blue (¶¶65–66,70–71). 

Tellingly, after his initial report, Conde lost his nerve and evaded all further police inquiries, 

drawing into question both his own report and the nearly identical one from Mohanlal (¶169).  

 Ramrattan’s scheme foundered for a few months, until he enlisted an acquaintance of 

both his and Mohanlal’s, Terrell Lovell, as a conspirator (¶¶71,74). In March 2010, Lovell 

reported to the NCPD that he had been robbed in Inwood by a woman and a black male in a Jeep 

Cherokee who were posing as police officers, with vests, badges and at least one brandished 

handgun (¶74). This crime, too, was a complete fabrication (¶74). Defendants Detectives Lisa 

Charles and D. Carter Bershad responded to the purported scene and interviewed Lovell (¶74).  
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Lovell managing to give police a partial license plate consistent with that of the Jeep Cherokee 

(¶76). But Lovell misdescribed Ms. Sumasar’s tan Jeep Cherokee as charcoal gray, just as 

Mohanlal had (¶¶76,78). Lovell also described his female assailant as 5’5”, much taller than the 

5’1” Ms. Sumasar (¶79).  No charges were brought at that time (¶80). 

 Two months later, as his rape trial grew closer, Ramrattan took more direct action, calling 

or inducing someone to call the NCPD to report another fake robbery (¶83). Rather than dialing 

911, which would have recorded the call and the number from which he was calling, the caller 

suspiciously made an anonymous call to NCPD 4th Precinct—where defendants Bershad and 

Charles worked (¶84). The caller reported that a “possibly Spanish or Indian” female and a black 

male posing as police had tried to rob him in the middle of the night at the Five Towns Shopping 

Center using a gold Jeep Cherokee, with a plate that matched Ms. Sumasar’s Cherokee exactly 

(¶85). But beyond the suspicious nature of the report, Ramrattan’s account was belied by the 

shopping center security guard on duty at the time of the alleged incident, who told Charles that 

he had not observed any such incident, and by security and traffic cameras that, on information 

and belief, should have captured the incident if it occurred but contained no evidence of any such 

incident (¶86). Accordingly, even with the plate police did not arrest Ms. Sumasar (¶85).  

 Two weeks later, with Ramrattan’s rape trial impending, he found another conspirator, 

Luz Johnson, a long-time friend who had dated his brother (¶¶83,87). On May 19, 2010, Johnson 

reported yet another fictional robbery to the NCPD: that she had been pulled over and robbed in 

Inwood by two men and a woman posing as police officers, with guns, vests and badges, driving 

a Jeep Cherokee with a license plate matching Ms. Sumasar’s (¶86). On information and belief, 

two days later she reported to Charles that her car had been burglarized outside of her sister’s 

New Jersey home—not even within Charles’s jurisdiction—by a man in a black Nissan Maxima, 
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the license plate of which matched exactly that of Devon McDonald, Chiara’s father (¶92). 

 All of Johnson’s allegations were inherently incredible, and made more incredible as they 

changed over time. With regard to the initial alleged robbery, Johnson, who was herself 5’5,” 

described the 5’1” Ms. Sumasar as being 5’5” tall, which should have made it obvious that 

Johnson had never encountered Ms. Sumasar (¶88). Moreover, she claimed to have memorized a 

full license plate in the briefest of instants in low light and under stressful conditions, and her 

description of the theft was implausible, including that she happened to have an envelope with 

$1400 cash, and that she was, in the middle of the night, coming from a shopping mall (¶89). 

Worse, Johnson claimed she was robbed while traveling from Corona, Queens, to New Jersey; 

however, there is no plausible route from Corona to New Jersey that would bring a driver 

through Inwood, at the base of the Rockaway Peninsula, especially in the middle of the night 

(¶90). And her claims of what was taken swelled over time: from only “miscellaneous” clothing 

from her trunk, to, within a couple of days, $600 worth of newly purchased designer jeans (¶89). 

With regard to the alleged New Jersey incident, Johnson bizarrely claimed both that her car was 

unlocked and that the perpetrator had set off the alarm (¶¶92-93). Moreover, it would have been 

impossible for Johnson to read a license plate at night on her unlit street, as she claimed to have 

done, and the Maxima could not have gone from Ms. Sumasar’s home in Queens to New Jersey 

without passing through and being recorded at a toll plaza for one of the bridges or tunnels (¶93).  

 The anomalies in Johnson’s allegations were compounded by the obvious problems with 

the earlier reports, particularly the suspicious phone call directly to the 4th Precinct about the 

phantom incident at the shopping center that the security guard and cameras suggested had never 

occurred (¶¶84–86). Moreover, the County Defendants soon learned not only that Ms. Sumasar 

had no criminal record, but that she had been raped by Ramrattan, that his trial on that charge 
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was pending, and that he had a record of robbery and weapons convictions and, on information 

and belief, of posing as a police officer and framing others for fictional crimes (¶¶47, 56, 96–97). 

The implausible and inconsistent robbery allegations in front of them, all reported to them by 

incredible witnesses, combined with their information about Ramrattan, made it obvious that 

Ramrattan had both a motive to frame Ms. Sumasar and the experience to do so (¶100). 

 But they willfully ignored Ramrattan. From the time of the alleged Lovell incident, 

NCPD Defendants Charles and Bershad had been communicating with NYPD Defendants James 

Conlon and Marisa Valle and sharing information about the similar alleged incidents in Queens 

and Inwood (¶¶81-82).  On information and belief, they learned from Conlon and Valle that 

Ramrattan was an NYPD informant,4

 They began by creating an unduly suggestive photo array for Johnson and Lovell, using a 

picture of Sumasar with a very different background than the other photos in the array (¶107). 

This suggestion proved necessary to help along the bumbling conspirators, in part because the 

photo in the array of a 16-year-old Ms. Sumasar bore little resemblance to her appearance in her 

 and agreed to conceal and protect Ramrattan’s role, 

including by not investigating him and ignoring any information pointing to him that they 

uncovered (¶¶98-99,134-135). Working under this agreement with the NYPD Defendants, the 

NCPD Defendants ignored obvious signs that Ramrattan was behind the implausible allegations 

implicating Ms. Sumasar, and made no attempt to determine whether the alleged incidents ever 

took place, since doing so could only have revealed that they did not, and led to possible 

revelations about Ramrattan (¶¶100–02). Instead, Bershad, Nill, Brady and Charles focused on 

doing whatever was necessary to see Ms. Sumasar arrested, indicted and convicted (¶103). 

                                                      
4 Indeed, after the filing of the Complaint,  a hearing was held to sentence Ramrattan for the rape 
and for framing Ms. Sumasar; in that hearing the prosecutor  revealed that during “his long 
career in assisting law enforcement as a confidential informant” Ramrattan had worked for 
NYPD Internal Affairs, where Conlon and Valle worked. (¶87; Ex. 1 (hearing tr.) at 9).  
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mid-30s (¶¶104-108). Lovell failed to identify her from a black and white array without the 

different backgrounds, but did make an ID once shown an array containing the same photos in 

full color, in which the highly suggestive difference in the backgrounds was visible (¶108).  

 No reasonable officer would have believed that there was at this point probable cause that 

Ms. Sumasar had robbed Lovell or Johnson, given (1) that their allegations were preposterous 

and unsubstantiated, and their identifications patently unreliable; (2) that Ms. Sumasar had no 

criminal record and was otherwise an exceedingly unlikely candidate to impersonate a police 

officer to commit armed robberies; and (3) that there was a far more obvious explanation: that 

Ramrattan, who had a criminal record, a history of falsely reporting crimes and officer 

impersonation, and was known to use pressure to force women to recant rape allegations, was 

behind the scheme in a desperate attempt to forestall his rape trial. (¶¶47–48,110).  

 Nevertheless, on May 21, 2010, with the knowledge and acquiescence of the NYPD 

Defendants, the NCPD Defendants arrested Ms. Sumasar and interrogated her at the 4th Precinct, 

where they were joined a few hours later by Valle and Conlon (¶¶111-18,134). At the Precinct, 

she was handcuffed to Charles’s desk and interrogated by Charles, Brady and Nill (¶¶120,122).  

During her at least six-hour  interrogation, Ms. Sumasar repeatedly and truthfully denied 

involvement in any crime and she told Defendants about Ramrattan, his impersonation of a 

police officer, the rape, and the upcoming trial, including the names of the officers and ADA 

investigating and prosecuting the rape charge (¶¶121, 127,132). She repeatedly told Defendants 

that Ramrattan was behind whatever had brought her to the station (¶128,134). And when Ms. 

Sumasar’s family and friends came to look for her, they also told both NCPD and NYPD 

Defendants about Ramrattan (¶¶140–42). Ramrattan was well known to the Defendants: indeed, 

Ms. Sumasar saw a folder on Charles’s desk with Ramrattan’s name on it and his picture inside 
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of it, which, on information and belief, contained the information that Ramrattan was a police 

informant (¶¶125-126).  Moreover, in response to the repeated assertions that Ramrattan was 

behind the allegations against Ms. Sumasar, a female NYPD detective, who on information and 

belief was Valle, said she knew Ramrattan and he was not involved (¶142). 

 Instead of looking into Ramrattan’s obvious connections to Ms. Sumasar’s accusers and 

the connections between those accusers, Charles, Brady and Nill created a set of fabrications to 

accompany the unduly suggestive photo array and create the impression of Ms. Sumasar’s guilt 

(¶¶129,131,150-51,155).  For instance, Ms. Sumasar told Brady, Nill and Charles that Ramrattan 

carried a gun and a badge and that she may have seen a bulletproof vest in his car, but was 

emphatic that she had never touched these items nor allowed them into her home (¶129). From 

her actual statements, Defendants fabricated the false claim that Ms. Sumasar admitted that she

 The NCPD Defendants also added fabricated facts about the information given to them 

by Lovell and Johnson to help make Ms. Sumasar appear guilty. For instance, after its initial 

creation, the police report of the Lovell incident was altered to add the specific and apparently 

inculpatory claim that Lovell had identified his female assailant as a Guyanese Indian; on 

 

possessed a gun, badge and bulletproof vest, which they transmitted to the prosecutors, who 

repeated it at her bail hearing as a ground for denying her reasonable bail (¶¶131,150). Similarly, 

Charles and Brady falsely told prosecutors that Ms. Sumasar had revealed a motive for the 

alleged robberies by saying her business was not doing well and she was having financial 

problems; in fact Ms. Sumasar never made such statements (¶151). And Charles tried to make 

her look like she lacked normal human emotion (and thus was capable of the “crimes”) by falsely 

telling prosecutors that Ms. Sumasar—who from the moment of her arrest had begged to be able 

to speak to her daughter—had seemed unconcerned about her daughter (¶¶117,120,155). 
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information and belief, this addition was fabricated by Charles and/or Bershad to increase Ms. 

Sumasar’s appearance of guilt (¶¶75,154). And Nill falsely told prosecutors that Johnson had 

stated that during the alleged, fictional robbery, she heard Ms. Sumasar refer to one of the men 

with her as “Elvis,” the nickname of Vishwanaut Bandhu, one of Ms. Sumasar’s friends (¶158). 

 The NCPD Defendants continued to intentionally disregard exculpatory evidence and 

fabricate inculpatory evidence as prosecutors and defense attorneys began to question their 

investigation. For instance, when it came to light that there was witness, photographic and phone 

record evidence showing that at the time of the alleged Johnson incident, Ms. Sumasar was at 

Mohegan Sun casino in Connecticut with two friends, the Defendants tried to paint this ironclad 

alibi evidence as an after-the-fact fabrication by falsely telling prosecutors and the grand jury 

that during the interrogation they had asked her for her whereabouts at the time of the incident 

and she had failed to mention Mohegan Sun; in truth Charles, Brady and Nill never told her the 

date of the alleged incident, giving her no opportunity to tell them her alibi (¶¶ 

91,122,123,153,162–63). Similarly, to account for the inconsistent reports about the color of the 

Jeep Cherokee used in the alleged robberies—variously described as gold, charcoal gray, 

metallic blue and tan—Charles falsely reported to the prosecutor and later testified that the Jeep, 

was a “unique” and “unusual” color that could be perceived as a variety of different colors, 

depending on the light (¶159). They also ignored a call to a tipline reporting that the caller had 

heard Johnson plotting with Ramrattan, which was, on information and belief, passed onto all 

Defendants (¶164). And the NCPD Defendants falsely told prosecutors that there was no 

connection between the alleged victims in the fictional robberies, implying that they had looked 

into whether such connections existed (¶ 156). In fact, Ramrattan had extensive ties to each of 

the alleged victims, and at least two of the alleged victims, Mohanlal and Lovell, had direct ties 
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to each other, all of which Defendants ignored and made no attempt to uncover (¶156). 

 As the NCPD Defendants lied to ensure Ms. Sumasar’s continued prosecution and 

confinement, the NYPD Defendants moved to ensure that Ramrattan’s involvement stayed 

hidden. Thus, in October 2010, when Neil Lutchman came forward to tell the NYPD that 

Mohanlal’s accusations against Ms. Sumasar were part of a plot by Ramrattan to frame Ms. 

Sumasar, and that Ramrattan had approached Mr. Lutchman to participate in the plot, the NYPD 

Defendants caused Mr. Lutchman to be arrested and charged for interfering with Mohanlal as a 

witness in the case against Ms. Sumasar (¶¶170-71). Despite this actual notice, they ensured Ms. 

Sumasar’s Queens indictment by, on information and belief, falsely reporting to the prosecutor 

and grand jury that there was no connection between Mohanlal and Ramrattan (¶174).  

 Ms. Sumasar was separately indicted in both Nassau County and Queens (¶¶175, 178-

79). She spent 6 months, 11 days in custody, until, under mounting defense pressure, the NCPD 

finally deigned to investigate the connections between Ramrattan and Ms. Sumasar’s accusers, 

which it readily uncovered (¶176-77). Ms. Sumasar was released December 2, 2010 (¶177). Her 

Nassau County indictment was dismissed January 11, 2011, but she remained under indictment 

in Queens until February 10, 2011 (¶¶178-79). Ramrattan and three of his coconspirators were 

subsequently arrested, indicted and convicted for their roles in framing Ms. Sumasar (¶180). 

ARGUMENT 

I. Applicable Legal Standard 

A Rule 12(b)(6) motion may not be granted if the complaint includes “enough facts to 

state a claim to relief that is plausible on its face,” that is, enough factual allegations, taken as 

true, “to raise a right to relief above the speculative level.” Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 555, 570 (2007); Arista Records, LLC v. Doe 3, 604 F.3d 110, 120 (2d Cir. 2010). 



12 

 

“[I]n determining whether a complaint states a claim that is plausible, the court is required to 

proceed ‘on the assumption that all the [factual] allegations in the complaint are true,’ [e]ven if 

their truth seems doubtful.” Anderson News, L.L.C. v. American Media, Inc., 680 F.3d 162, 185 

(2d Cir. 2012) (quoting Twombly, 550 U.S. at 555, emphasis in Anderson News). “Given that the 

plausibility requirement ‘does not impose a probability

The Court must “construe [P]laintiffs’ complaint liberally, accepting all factual 

allegations in the complaint as true, and drawing all reasonable inferences in plaintiffs’ favor,” 

Selevan v. N.Y. Thruway Auth., 584 F.3d 82, 88 (2d Cir. 2009) (citation omitted); see also 

Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am. Sec. LLC, 568 F.3d 374, 381 

(2d Cir. 2009), including facts alleged on information and belief when those facts are “peculiarly 

within the possession and control of the defendant, or where the belief is based on factual 

information that makes the inference of culpability plausible.” Arista Records, 604 F.3d at 120 

(citations omitted). Specific evidence of a defendant’s mental state—e.g., intent, motive, 

knowledge—is rarely available to plaintiffs at the pre-discovery stage, and thus need not be 

pleaded with full specificity. See Dougherty v. Town of North Hempstead Bd. of Zoning Appeals, 

282 F.3d 83, 91 (2d Cir. 2002) (“The ultimate question . . . involves a defendant’s motive and 

intent, both difficult to plead with specificity in a complaint. It is sufficient to allege facts from 

which [the pertinent] intent on the part of the defendants reasonably may be inferred.” (citations 

omitted)); see also Campanella v. County of Monroe, No. 10-CV-6236L, 2012 WL 537495 at *7 

(W.D.N.Y. Feb. 17, 2012) (“It is not always necessary, then, for a plaintiff . . . to 

 requirement at the pleading stage,’ . . . ‘a 

well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of the facts 

alleged is improbable, and that a recovery is very remote and unlikely.’” Anderson News, 680 

F.3d at 185 (quoting Twombly, 550 U.S. at 556emphasis in Anderson News). 

allege 
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(although he may eventually be required to prove) all the details concerning how defendants 

formed the intent . . . The question at this stage is whether plaintiffs have alleged sufficient facts 

to make such a claim plausible

II.  The Court Must Ignore Evidence Outside the Complaint 

.” (citations omitted, emphasis in original)).     

“Generally, consideration of a motion to dismiss under Rule 12(b)(6) is limited to 

consideration of the complaint itself.” Faulkner v. Beer, 463 F.3d 130, 134 (2d Cir. 2006). A 

court may consider a document not appended to the complaint only if “the document is 

incorporated in [the complaint] by reference or is a document upon which [the complaint] solely 

relies and . . . is integral to the complaint.” Conte v. County of Nassau, No. 06–CV–4746, 2008 

WL 905879, at *7 (E.D.N.Y. Mar. 31, 2008) (citing Roth v. Jennings, 489 F.3d 499, 509 (2d Cir. 

2007) (internal quotations omitted, alterations in Conte)).5

                                                      
5 Courts may also take judicial notice of records of other judicial proceedings, but “not for the 
truth of the matters asserted in the other litigation, [only] to establish the fact of such litigation 
and related filings.” Young v. Suffolk County, 705 F. Supp. 2d 183, 210 (E.D.N.Y. 2010) 
(emphasis added) (citation and internal quotations omitted). Defendants do not claim that their 
exhibits meet this exception. 

 The outside material must be truly 

integral to fit this exception. See, e.g., Chambers v. Time Warner, Inc., 282 F.3d 147, 152–53 (2d 

Cir. 2002) (vacating dismissal where district court improperly considered unsigned drafts). A 

signed contract between the parties in a contract action is the paradigmatic example of an 

integral document. See, e.g., id. at 153–54 (“The contracts considered by the District Court in 

this case comfortably meet this [integral] test.” (footnote and citation omitted)); Int'l Audiotext 

Network, Inc. v. Am. Tel. & Tel. Co., 62 F.3d 69, 72 (2d Cir. 1995). “[E]ven if a document is 

‘integral’ . . . , it must be clear on the record that no dispute exists regarding the authenticity or 

accuracy . . . [or] relevance of the document,” or it may not be considered. Faulkner, 463 F.3d at 

134 (citations omitted); Chambers, 282 F.3d at 154. 
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Even where the above conditions are satisfied, “the court is to consider [these documents] 

on a Rule 12(b)(6) motion only to determine what the documents stated, and  not to prove the 

truth of their contents

Defendants flatly ignore this rule throughout their argument and persistently offer the 

Court factual assertions and quotations from a number of exhibits—including police reports and 

witness statements—to support their argument for dismissal. See, e.g., Cnty. Br. at 9 (citing 

arrest report for evidence of what Ms. Sumasar allegedly told Defendants during the 

interrogation). None of these documents comes close to meeting the standard for consideration 

on a motion to dismiss: none is incorporated into the Complaint by reference; none is a document 

on which the Complaint solely relies; none is “integral” to the Complaint. See Chambers, 282 

F.3d at 152–53. Clearly, none has undisputed accuracy and relevance, see Chambers, 282 F.3d at 

154—to the contrary, Plaintiffs have alleged that Defendants fabricated the police reports and 

knew that the witness statements were false. See, e.g., ¶¶149,192. And Defendants cite all these 

documents for the truth of matters asserted, which would be impermissible even if the documents 

were properly considered at this stage. Roth, 489 F.3d at 509. As a result, the Court must ignore 

these exhibits—and the many factual assertions Defendants make based on them. See Friedl, 210 

F.3d at 83–84; Conte, 2008 WL 90587 at *7 (refusing to consider police reports and certain other 

documents submitted by defendant Nassau County on motion to dismiss); Malay v. City of 

Syracuse, 638 F. Supp. 2d 303, 309-10 (N.D.N.Y. 2009) (refusing to consider parts of police 

.” Roth, 489 F.3d at 509 (internal quotations and citation omitted, emphasis 

in original). Further, it is error to “consider[] affidavits and exhibits submitted by defendants,  or 

rel[y] on factual allegations contained in legal briefs or memoranda, in ruling on a [Rule 12] 

motion to dismiss.” Friedl v. City of New York, 210 F.3d 79, 83–84 (2d Cir. 2000)  
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reports and other facts outside the complaint on defendants’ motion to dismiss).6

 “‘When matters outside the pleadings are presented in [Rule 12 papers],’ a district court 

must either ‘exclude the additional material and decide the motion on the complaint alone’ or 

‘convert the motion to one for summary judgment under Fed. R. Civ. P. 56 

    

and afford all parties 

the opportunity to present supporting material

                                                      
6 Caporicci v. Nassau County Police Dep’t, No. CV 05-5764, 2007 WL 764535 (E.D.N.Y. Mar. 
6, 2007), cited by Defendants, does not support them.  There, the documents considered were 
judicial records, not police reports, with no dispute as to their accuracy and relevance.  

.’” Friedl, 210 F.3d at 83 (quoting Fonte v. Bd. Of 

Mgrs. Of Continental Towers Condominium, 848 F.2d 24, 25 (2d Cir. 1988)) (emphasis added). 

These conversion requirements are “strictly enforced,” Friedl, 210 F.3d at 83, so it is reversible 

error to consider matters outside the pleadings on a Rule 12 motion without giving the plaintiff 

notice and an opportunity to marshal opposing evidence: “[v]acatur is required even where the 

court’s ruling simply ‘mak[es] a connection not established by the complaint alone’ or contains 

an ‘unexplained reference’ that ‘raises the possibility that it improperly relied on matters outside 

the pleading in granting the defendant’s Rule 12(b) motion.’” Id. at 84 (quoting Fonte, 848 F.2d 

at 25). “Such vigorous enforcement of the conversion requirement helps ensure that courts will 

refrain from engaging in fact-finding when considering a motion to dismiss, and also that 

plaintiffs are given a fair chance to contest defendants’ evidentiary assertions where a court 

nonetheless does consider evidence extrinsic to the complaint in that context.” Amaker v. Weiner, 

179 F.3d 48, 50 (2d Cir. 1999). Here, no one has requested conversion to summary judgment, 

which would be inappropriate, in any event, where no discovery has yet taken place. See 

Hellstrom v. U.S. Dep’t of Veteran’s Affairs, 201 F.3d 94, 97 (2d Cir. 2000) (“The nonmoving 

party must have had the opportunity to discovery information that is essential to his opposition to 

the motion for summary judgment.” (quotations and citations omitted)); Conte, 2008 WL 905879 
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at *7 (noting that consideration of police reports submitted by defendants would require 

conversion to a Rule 56 motion, which “would be premature given the lack of discovery”).   

III.  The Fabrication of Evidence Claim is Well-Pleaded 

Count II of the Complaint pleads a 14th Amendment fabrication of evidence claim: that 

Defendants knowingly fabricated and forwarded to prosecutors multiple written reports, causing 

Ms. Sumasar’s six-month incarceration for crimes that never even occurred. These allegations 

precisely track the elements of a well-recognized cause of action in the Second Circuit, 

alternately styled a fabrication, due process or fair trial claim.7

Specifically, the Complaint alleges Defendants fabricated the following false facts: 

 See Zahrey v. Coffey, 221 F.3d 

342, 355 (2d Cir. 2000) (finding a “firmly established . . . constitutional right . . . not to be 

deprived of liberty on the basis of false evidence fabricated by a government official”); Ricciuti 

v. NYC Transit Authority, 124 F.3d 123, 130 (2d Cir. 1997) (denying summary judgment because 

“a reasonable jury could find, based on the evidence, that defendants . . . violated the plaintiffs’ 

clearly established constitutional rights by conspiring to fabricate and forward to prosecutors a 

known false confession almost certain to influence a jury’s verdict,” causing 30 hours detention).   

• Defendants reported that Ms. Sumasar admitted she owned a gun, badge, and bulletproof 
vest, which neatly tied her to the armed robberies; but she actually told them that Jerry 
Ramrattan—her ex-boyfriend, who was awaiting trial for raping her and had been barred 
from her home for over a year—possessed these items (¶¶ 49,54,129,131,150).  
 

• Defendants reported that Ms. Sumasar told them that her business was struggling and that 
she was having financial trouble, creating a motive for the robberies; in reality, she never 
told them that (¶151).  

 
• Defendants reported that Ms. Sumasar had been given the opportunity to tell police of her 

whereabouts on the night Luz Johnson called in her fake robbery and that Ms. Sumasar 
                                                      
7 Although sometimes styled a fair trial claim, there is no requirement that plaintiff actually was 
tried.  See Ricciuti, 124 F.3d at 127 (charges were dismissed before trial); Douglas v. City of New 
York, 595 F. Supp. 2d 333, 346 (S.D.N.Y. 2009) (“The Second Circuit has permitted a claim 
under § 1983 for violation of the right to a fair trial to proceed even where no trial took place.”). 
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had never mentioned an alibi, suggesting that it was a latter-day fabrication; in truth, she 
was never told the date of the alleged robberies during her interrogation and thus could 
not tell Defendants that she had a readily verifiable alibi, complete with hard evidence, 
for that night (¶¶122,123,153). 

 
• Defendants reported that Ms. Sumasar had not seemed concerned about her daughter 

during the arrest and hours of interrogation, creating an image of Ms. Sumasar as 
uncaring and unloving; when in reality Defendant Charles had seen Ms. Sumasar sobbing 
and calling out to Mr. McDonald to take care of her daughter, begging him not to tell her 
she had been arrested. Throughout the interrogation, Ms. Sumasar pled with Defendant 
Charles and others to allow her to call her daughter (¶155). 

 
And the Complaint identifies the following, specific fabrications that Defendants made at other 

times in the investigation: 

• Defendants reported that one “victim” described the female leader of the armed robbery 
as a “Guyanese Indian,” which is an unusually specific detail that ties Ms. Sumasar to the 
crimes; Defendants actually added that to the police report after the fact (¶¶75,154).  
 

• Defendants reported that one “victim” heard the female assailant call one of her 
companions “Elvis,” a nickname of a friend of Ms. Sumasar’s that suggested another link 
between Ms. Sumasar and the “crime”; the “victim” never reported that name (¶158).  

 
• Defendants reported that there was no connection between the fake “victims,” when in 

truth Defendants never investigated and even a rudimentary inquiry would have revealed 
links between the “victims” and Ramrattan (¶¶156–157). 

 
• Defendant Charles reported that the Jeep Cherokee allegedly used in the robberies was a 

unique and unusual color that appeared to be different colors depending on the light, 
which allowed Defendants to explain the substantial variations in the victims’ 
descriptions of the Jeep; in actuality, Defendant Charles had never even seen the vehicle, 
which was an ordinary tan color (¶¶159–160). 

 
The Complaint specifically alleges that each of these fabrications was forwarded to prosecutors, 

causing Ms. Sumasar’s six-month wrongful detention (¶¶150–51, 153–56,158–59,201). 

Defendants write off this claim, claiming in one sentence (citing no law) that “since the 

County Defendants cannot be found liable for any constitutional violation, including either false 

arrest or malicious prosecution, Sumasar was not deprived of liberty without due process of 

law.” Cnty. Br. at 26. This is plainly incorrect in at least three ways.  First, fabrication of 
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evidence causing a deprivation of liberty is

Second, fabrication of evidence is a 

 a constitutional violation. See Zahrey, 221 F.3d at 

348 (describing 8-month pretrial confinement caused by manufacture of false evidence as “an 

example of a classic constitutional violation: the deprivation of his liberty without due process of 

law”); Ricciuti, 124 F.3d at 130 (“When a police officer creates false information likely to 

influence a jury’s decision and forwards that information to prosecutors, he violates the 

accused’s constitutional right to a fair trial, and the harm occasioned by such an unconscionable 

action is redressable in an action for damages under 42 U.S.C. § 1983.” (citations omitted)).   

distinct

Third, probable cause is 

 violation from false arrest or malicious 

prosecution. Ricciuti, 124 F.3d at 130–31 (permitting both fabrication and malicious prosecution 

claims to proceed); Nibbs v. City of New York, 800 F. Supp. 2d 574, 575–76 (E.D.N.Y. 2011) 

(Second Circuit case law makes clear that fabrication of evidence claim “is a separate and 

distinct cause of action” from malicious prosecution, and that both may proceed even if they are 

both predicated on the same fabrications of evidence); Alford v. City of New York, No. CV 2011–

0622(ERK)(MDG), 2012 WL 947498 at *1 (E.D.N.Y. Mar. 20, 2012) (“[M]any courts in this 

Circuit have permitted claims for denial of the right to a fair trial based on the same fabrication 

of evidence underlying the plaintiff's Fourth Amendment claims.”). 

not

This argument—an ill-conceived attempt to erect a legal barricade to shield police officials 
from liability—is built on the most fragile of foundations; it is based on an incorrect analysis 
of the law and at the same time betrays a grave misunderstanding of those responsibilities 
which the police must have toward the citizenry in an open and free society. No arrest, no 
matter how lawful or objectively reasonable, gives an arresting officer or his fellow officers 
license to deliberately manufacture false evidence against an arrestee. To hold that police 
officers, having lawfully arrested a suspect, are then free to fabricate false confessions at 
will, would make a mockery of the notion that Americans enjoy the protection of due process 

 a defense to a fabrication of evidence claim. The Ricciuti 

defendants raised that very argument—“that so long as there was probable cause . . . the 

fabrication of evidence is legally irrelevant”—and the Second Circuit forcefully rejected it: 
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of the law and fundamental justice. 
 
Ricciuti, 124 F.3d at 129–30; see also Morse v. Spitzer, No. 07–CV–4793 (CBA)(RML), 2011 

WL 4625996 at *3 (E.D.N.Y. Sept. 30, 2011) (“[U]nlike a malicious prosecution claim, probable 

cause is not a defense to” a fair trial/fabrication of evidence claim.).  

In light of this controlling law—which Defendants do not even mention, let alone 

dispute—there can be no question that Plaintiffs’ fabrication of evidence claim is well-pleaded.  

See, e.g., Nibbs, 800 F. Supp. 2d at 575-76 (denying  motion to dismiss where plaintiff alleged 

that police forwarded reports including false and misleading information to prosecutors, causing 

two days detention); Bertuglia v. City of New York, 839 F. Supp. 2d 703, 723–24 (S.D.N.Y. 

2012) (denying motion to dismiss claim that defendants had “knowingly provided false 

information to prosecutors” causing plaintiffs’ indictment and several hours detention).  This 

claim, which is at the core of Plaintiffs’ allegations, must proceed to discovery. 

IV.  All Elements of Ms. Sumasar’s Malicious Prosecution Claim are Well-Pleaded  
  
The § 1983 and state law malicious prosecution claims require allegations supporting the 

following four elements: (1) initiation or continuation of a criminal proceeding; (2) favorable 

termination of that proceeding; (3) lack of probable cause; and (4) malice.  Manganiello v. City 

of New York, 612 F.3d 149, 160-61 (2d Cir. 2010); Jocks v. Tavernier, 316 F.3d 128, 136 (2d 

Cir. 2003); Lowth v. Town of Cheektowaga, 82 F.3d 563, 571 (2d Cir. 1996)  (citing Colon v. 

City of New York, 60 N.Y.2d 78, 82 (1983)). Defendants do not contest that the dismissal of the 

indictment on the basis of the evidence that the robberies were a hoax—and the subsequent 

successful criminal prosecution of Ramrattan, Lovell, Johnson and Mohanlal for their framing of 

Ms. Sumasar—constitutes a “disposition . . . [that] indicate[s] the accused’s innocence” and thus 

a favorable termination. Fulton v. Robinson, 289 F.3d 188, 196 (2d Cir. 2002)  
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A. Plaintiffs Have Adequately Pleaded a Lack of Probable Cause 

“Probable cause consists of such facts and circumstances as would lead a reasonably 

prudent person in like circumstances to believe plaintiff guilty.” Colon, 60 N.Y.2d at 82 

(citations omitted).  “Although a grand jury indictment gives rise to a presumption that probable 

cause exists . . . that . . . presumption may be rebutted by evidence of various wrongful acts on 

the part of police.” McClellan v. Smith, 439 F.3d 137, 145 (2d Cir. 2006). That includes a 

showing police “failed to make a complete and full statement of facts to the District Attorney, 

misrepresented or falsified evidence, withheld evidence or otherwise acted in bad faith,” 

Manganiello, 612 F.3d at 160–63 (internal quotations and citation omitted); see also Boyd v. City 

of New York, 336 F.3d 72, 76 (2d Cir. 2003); Colon, 60 N.Y.2d at 82-83; or that the police 

“failed to make further inquiry when a reasonable person would have done so,” Haynes v. City of 

New York, 815 N.Y.S.2d 143, 146 (N.Y. App. Div. 2d Dep’t 2006) (internal quotations and 

citation omitted); or “that the conduct of the police deviated so egregiously from acceptable 

police activity as to demonstrate an intentional or reckless disregard for proper procedures,” 

Alcantara v. City of New York, 646 F. Supp. 2d 449, 460–61 (S.D.N.Y. 2009) (quoting 

Hernandez v. State of New York, 644 N.Y.S.2d 380, 382 (N.Y. App. Div. 3d Dep’t 1996)). 

Furthermore, “even when probable cause is present at the time of arrest, evidence could later 

surface which would eliminate that probable cause.” Lowth, 82 F.3d at 571 (internal quotations 

and citation omitted); see also Cox v. County of Suffolk, 780 F. Supp. 103, 108 (E.D.N.Y. 1991) 

(Wexler, J.). 

Here, Plaintiffs have provided abundant specific, well-pleaded allegations of misconduct 

that, under the totality of the circumstances, rebut the presumption and demonstrate the complete 

lack of probable cause. See Manganiello, 612 F.3d at 161 (“The existence of probable cause 
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must be determined by reference to the totality of the circumstances.” (citation omitted)). First, 

as detailed above, Defendants “failed to make a complete and full statement of facts to the 

District Attorney, misrepresented or falsified evidence,” Manganiello, 612 F.3d at 160, by 

fabricating numerous incriminating facts to ensure Ms. Sumasar’s prosecution. Second, 

Defendants’ conduct “deviated so egregiously from acceptable police activity as to demonstrate 

an intentional or reckless disregard for proper procedures,” Alcantara, 646 F. Supp. 2d 460–

61, including by creating a highly suggestive photo identification procedure, which was 

necessary to obtain an identification from the bumbling fake victims. Defendants “withheld 

evidence” from prosecutors, Manganiello, 612 F.3d at 160, including the truth about their 

interactions with Ms. Sumasar and their complete failure to investigate the readily discoverable 

ties between the fake “victims” and Ramrattan. Finally, to the extent Defendants did not know 

the full extent of Ramrattan’s framing of Ms. Sumasar when they caused and continued her 

prosecution, it is beyond dispute that this is because they “fail[ed] to make a further inquiry 

when a reasonable person would have done so,” Lowth, 82 F.3d at 571(citation omitted): into 

Ramrattan’s history of similar misconduct and role setting up Ms. Sumasar, her alibi, the 

“victims”’ connection to Ramrattan and each other, and obvious evidence that the crimes for 

which Ms. Sumasar was detained for over six months never occurred at all.  Indeed, once even a 

cursory investigation was begun, it quickly produced enough evidence to not only clear Ms. 

Sumasar, but convict Ramrattan and the “victims” for perjury.8

                                                      
8 Defendants overstate the extent to which Plaintiffs’ allegations are on “information and belief.” 
Defendants cherry-picked the phrase from ¶149—where it modifies a clause about motive, which 
is misleadingly omitted from the quotation—and baselessly ask the Court to impute it to the 
“remaining paragraphs in [that] section, ¶¶150–61.” Cnty. Br. at 18. As is plain from a fair 
reading of the Complaint, Plaintiffs’ core allegations are not made on “information and belief.” 
Still, despite insinuations to the contrary, there is nothing wrong with making allegations based 
on “information and belief,” particularly where the relevant facts are “peculiarly within the 

    



22 

 

Plaintiffs’ allegations are even stronger than the evidence in Manganiello, where the 

Second Circuit upheld a malicious prosecution verdict based on a record it described as follows: 

In sum, looking at the evidence as a whole, the jury could permissibly infer that Agostini was 
determined simply to make a case against Manganiello, and that in order to do so Agostini 
refrained from making inquiry into other possible suspects, ignored evidence that was 
inconsistent with his belief that Manganiello was guilty, declined to inform the ADA of, or to 
document, any exculpatory evidence or inconsistencies in the statements of witnesses who 
agreed to inculpate Manganiello, secured one statement inculpating Manganiello by agreeing 
not to disclose the witness’s known criminal activities to the proper authorities, and included 
in some of Agostini’s own reports supposedly factual statements adverse to Manganiello that 
were contradicted by persons having first-hand knowledge of the facts. The evidence amply 
supported the jury’s finding that Agostini had engaged in misconduct and supported the 
conclusions both that the presumption of probable cause created by the grand jury indictment 
was rebutted and that probable cause was lacking. 

 
612 F.3d at 163. Plaintiffs’ allegations, taken as true, show that Defendants were “determined 

simply to make a case against” Ms. Sumasar and engaged in extensive misconduct to do so; as in 

Manganiello, that is sufficient to sustain a malicious prosecution claim.   

 Because the plaintiff is the master of her Complaint, “[c]ourts must be…careful . . .  not 

to permit a defendant to hijack the plaintiff's complaint and recharacterize its allegations so as to 

minimize his or her liability.” Limone v. Condon, 372 F.3d 39, 46 (1st Cir. 2004). But 

Defendants do exactly that repeatedly. For example, Defendants claim that Ms. Sumasar 

“conce[eded] that her ex-boyfriend, who lived in the same house, owned a gun, badge and vest,” 

providing probable cause to believe she had access to those items. Cnty. Br. at 16–17. But the 

Complaint clearly states that she told Defendants she had never possessed such items or allowed 

them into her home, that Mr. Ramrattan had been barred from her property since brutally raping 

her in March 2009, and that Defendants were well aware that Mr. Ramrattan not only no longer 

lived with Ms. Sumasar, but that Ms. Sumasar was pressing charges against him for rape, with a 
                                                                                                                                                                           
possession and control of the defendant, or where the belief is based on factual information that 
makes the inference of culpability plausible,” as they all are here. See Arista Records, 604 F.3d 
at 120 (citations and quotations omitted).     
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trial date approaching (¶¶54–55,57,127,129). Defendants then claim that “the fact that the 

Detectives may have been mistaken, or misinterpreted Sumasar’s statements, does not vitiate 

probable cause.” Cnty. Br. at 17. But Plaintiffs do not allege that Defendants were mistaken, they 

allege that Defendants “intentionally and knowingly deliberately misrepresented the truth.” 

(¶192, see also ¶131.) And these allegations are plausible, as it would be absurd to think—even 

in error—that Ms. Sumasar admitted to socializing with Ramrattan, much less allowing him to 

live in her house as she pressed rape charges against him. The Court must consider the 

allegations Plaintiffs actually made and in the light most favorable to Plaintiffs, rather than credit  

Defendants’ distortions and mischaracterizations. Selevan, 584 F.3d at 88. 

Defendants attempt to dismiss Plaintiffs’ well-pleaded allegations of fabrication and 

misconduct as “only conjecture and surmise.” Cnty. Br. at 17. But the cases Defendants cite all 

deal with summary judgment, not a motion to dismiss. See Savino v. City of New York, 331 F.3d 

63, 73 (2d Cir. 2003) (“In order to survive a motion for summary judgment on the malicious 

prosecution claim, Savino must have submitted evidence sufficient . . .” (emphasis added)).9

                                                      
9 See also Sclafani v. Spitzer, 734 F. Supp. 2d 288, 295 (E.D.N.Y. 2010) (discussing summary 
judgment standard);  Fernandez v. DeLeno, 71 F. Supp. 2d 224, 227 (S.D.N.Y. 1999) (same).   

 On 

a motion to dismiss, Plaintiffs’ factual allegations—including the allegations that Defendants 

fabricated evidence and engaged in other misconduct—must be accepted as true. Selevan, 584 

F.3d at 88. Even if “[a]t this point in the litigation, [plaintiffs] ha[ve] presented no evidence of 

any such misconduct on the part of defendants . . . [n]evertheless, since plaintiff[s’] complaint 

adequately alleges the commission of acts that violated clearly established law, [they are] entitled 

to attempt to establish defendants’ misconduct through discovery.” Cox, 780 F. Supp. at 109; see 

also Guzman v. City of New York, No. 08–CV–2853 (FB)(VVP), 2010 WL 4025563, at *2–3 

(E.D.N.Y. Oct. 13, 2010) (denying motion to dismiss malicious prosecution claim, accepting as 
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true plaintiff’s allegations as to defendants’ misconduct and the lack of probable cause). 

Defendants also trumpet the “multiple sworn victim statements of Lovell and Johnson” 

which they claim allow the Court to “conclude as a matter of law that probable cause existed.”  

Cnty. Br. at 18. But apart from the inappropriateness of considering this evidence outside the 

Complaint at all on the motion to dismiss, see Friedl, 210 F.3d at 83–84, it is undisputed that the 

“victims” who supplied the sworn affidavits were lying from top to bottom—the robberies they 

described never even took place, and both later pleaded guilty to perjury for their part in this 

frame-up. It is a reasonable inference, given that they were lying, that Lovell and Johnson were 

not particularly credible in person when they met with Defendants to discuss the fake robberies. 

See ¶¶ 74–80, 87–90, 92–93, 104–10.  Of course, it is possible that they were simply excellent 

liars, but that is not a question that may be resolved at this stage: 

The choice between two plausible inferences that may be drawn from factual allegations 
is not a choice to be made by the court on a Rule 12(b)(6) motion. Fact-specific questions 
cannot be resolved on the pleadings.  A court ruling on such a motion may not properly 
dismiss a complaint that states a plausible version of the events merely because the court 
finds a different version more plausible. 

 
 Anderson News, 680 F.3d at 185 (internal quotations, citation and alterations omitted). A report 

from a putative victim only provides probable cause in the absence of “circumstances [that] raise 

doubt as to the person’s veracity.” Panetta v. Crowley, 460 F.3d 388, 395 (2d Cir. 2006). The 

specific factual allegations (including the many inconsistencies in Lovell and Johnson’s 

statements (¶145)) and plausible inferences that may be drawn from these allegations (including 

that Lovell and Johnson, who were later prosecuted for perjury for these accounts, were not 

credible reporters) constitute just such “circumstances [that] raise doubt as to [Lovell and 
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Johnson’s] veracity.”10 This is particularly true given the utter implausibility of their story—that 

this diminutive former Wall Street analyst with no criminal record was impersonating a police 

officer to commit armed robberies—as well as Defendants’ knowledge that Ms. Sumasar was 

slated to testify against Ramrattan in a rape prosecution, and that he had a history of 

impersonating police officers and framing people (¶¶33,46-47,79,127). Defendants cannot rely 

on these statements to establish probable cause. See Guzman, 2010 WL 4025563, at *2 (holding 

that from plaintiff’s allegations, “accepted as true, it can reasonably be inferred that [defendants] 

knew that Bulger was lying when he accused Guzman of robbery; such knowledge would defeat 

the defense of probable cause.”); Middleton v. City of New York, No. 04-CV-1304 (JFB)(LB), 

2006 WL 1720400, at *6 (E.D.N.Y. June 19, 2006) (“[A] key question on the issue of probable 

cause is whether there were circumstances known to the police at the time of the arrest that were 

sufficient to raise doubts as to the alleged victim’s veracity and negate probable cause (even 

assuming arguendo it existed based on the victim’s initial complaint alone”)).11

“Where the question of . . . probable cause is predominantly factual in nature, as where 

there is a dispute as to the pertinent events, the existence vel non of probable cause is to be 

decided by the jury.” Murphy v. Lynn, 118 F.3d 938, 947 (2d Cir. 1997). Given the obvious 

factual disputes, this may not be decided on a motion to dismiss. See Dougherty, 282 F.3d at 92.  

    

B.  The Complaint Alleges Defendants Initiated or Continued the Prosecution 
 
Plaintiffs’ allegations that Defendants fabricated evidence and forwarded it to prosecutors 

                                                      
10 Defendants claim “[t]he fact that Lovell’s and Johnson’s six sworn statements were ultimately 
found to be perjury was not known to the County Defendants at the time.” Cnty. Br. at 14. But 
this is a fact question; Plaintiffs have pleaded that Defendants “knew or should have known” the 
statements were false (¶¶110,145,165), must be accepted as true now, Selevan, 584 F.3d at 88. 
11 This differs from Harris v. County of Nassau, 581 F. Supp. 2d 31, 355 (E.D.N.Y. 2008), cited 
in Cnty. Br. at 14, where no facts were alleged indicating that police should have doubted the 
veracity of the witness’s statement.  
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(¶¶149–61) satisfy the “initiation” element of a malicious prosecution claim. Ricciuti, 124 F.3d 

at 130 (“a jury could clearly find that” defendant who “fil[ed] the charges” or “prepar[ed an] 

alleged false confession and forward[ed] it to prosecutors” initiated prosecution); Guzman, 2010 

WL 4025563 at *2 (allegations that officers “created and submitted erroneous evidence and an 

erroneous police report . . . adequately pleads the [initiation] element of malicious prosecution”).  

Defendants brush aside the repeated allegations that they gave fabricated evidence to 

prosecutors, focusing instead on the allegations related to their grand jury testimony; they then 

claim that since an officer’s grand jury testimony alone does not initiate a prosecution, Plaintiffs 

have not sufficiently alleged that element, citing Rehberg v. Paulk, 132 S. Ct. 1497 (Apr. 2, 

2012). Cnty. Br. at 20–21. But Rehberg merely held witnesses were entitled to absolute 

immunity for grand jury testimony, just as they already were for trial testimony; it worked no 

change in the rule that those who actually do

Rehberg did not alter controlling Second Circuit (and New York) law . . . [on what 
satisfies] the initiation prong of a malicious prosecution claim. . . . Defendants’ attempt to 
convert grand jury testimony into an all-purpose shield from malicious prosecution liability 
is unpersuasive. The adoption of such a broad interpretation of Rehberg would allow any 
police officer—regardless of the extent of their involvement in laying the groundwork for 
an indictment—to escape liability merely by securing an appearance before a grand jury.  

 initiate or continue a prosecution (without probable 

cause and with malice) may be held liable for malicious prosecution. See Kalina v. Fletcher, 522 

U.S. 118, 135 (1997) (Scalia, J., dissenting) (noting that “a ‘complaining witness’ could be sued 

for malicious prosecution whether or not he ever provided factual testimony, so long as he had a 

role in initiating or procuring the prosecution.”).   As Judge Dearie recently held,  

 
Sankar v. City of New York, No. 07 CV 4726 (RJD)(SMG), 2012 WL 2923236, *2–3 (E.D.N.Y. 

Jul. 18, 2012).  See also § VII, infra.  

It is well-established that an officer who misleads a prosecutor “cannot hide behind the 

decision of the DA to prosecute” based on fabricated evidence the officer proffers. Blake v. Race, 
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487 F. Supp. 2d 187, 211 (E.D.N.Y. 2007); Zahrey, 221 F.3d at 352 (“[i]t is not readily apparent 

why the chain of causation should be considered broken where the initial wrongdoer can 

reasonably foresee that his misconduct will contribute to an ‘independent’ decision that results in 

a deprivation of liberty.”); Jones v. City of Chicago, 856 F.2d 985, 994 (7th Cir. 1988) (“[A] 

prosecutor’s decision to charge, a grand jury’s decision to indict, a prosecutor’s decision not to 

drop charges but to proceed to trial—none of these decisions will shield a police officer who 

deliberately supplied misleading information that influenced the decision. . . .  [Defendants] 

cannot hide behind the officials whom they have defrauded”).   

C.  Malice is Amply Pleaded 

Plaintiffs specifically allege that Defendants acted with “malice” (¶190,196), and support 

that general allegation with more than sufficient specific facts rendering it plausible. First, 

Defendants’ lack of probable cause to prosecute Ms. Sumasar alone “raises an inference of 

malice.” Ricciuti, 124 F.3d at 131; Boyd, 336 F.3d at 78. Second, Defendants’ rampant 

misconduct throughout the investigation, detailed above, is indicative of malice. Third, Plaintiffs 

have plainly alleged that Defendants acted “due to a wrong or improper motive”: specifically, 

that they were working with the New York City Defendants to help protect Jerry Ramrattan, who 

was an informant, by pursuing the meritless prosecution of Ms. Sumasar (¶¶99,167). 

V.  Plaintiffs’ False Arrest Claim is Well-Pleaded 

For the same reasons that they lacked probable cause to prosecute, Defendants lacked 

probable cause to arrest Ms. Sumasar for the series of brazen robberies that never took place. 

Defendants’ argument to the contrary relies on their counter-narrative of facts as well as a raft of 

exhibits from outside the Complaint—neither of which can be considered on their motion to 

dismiss. See Anderson News, 680 F.3d at 185; Friedl, 210 F.3d at 83–84. Using the correct 
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standard—taking Plaintiffs’ factual allegations as true, and drawing all reasonable inferences in 

their favor—it is plain that no “reasonably prudent person in like circumstances [would] believe 

plaintiff guilty.” Colon, 60 N.Y.2d at 82; see, e.g., Middleton, 2006 WL 1720400, at *6 

(concluding “after a careful review of the complaint and drawing all inferences in plaintiff’s 

favor from those alleged facts, . . .that at this juncture there is insufficient basis to determine as a 

matter of law that the defendants had probable cause to arrest plaintiff”).  Indeed, Defendants’ 

near failure to even address Plaintiffs’ allegations simply indicates that this is not a case to be 

decided on a motion to dismiss. See Mistretta v. Prokesch, 5 F. Supp. 2d 128, 133 (E.D.N.Y. 

1998) (“If the determination of whether an arresting officer had probable cause requires the 

resolution of disputed facts, the existence of probable cause is to be decided by a jury.”).  

VI.  Plaintiffs Have Pleaded a Russo Claim for Failure to Investigate and Suppression of 
Exculpatory Evidence 

 
 Defendants do not address Count I, Plaintiffs’ claim that they violated Ms. Sumasar’s 

Fourth Amendment rights to be free “from a sustained detention stemming directly from law 

enforcement officials’ refusal to investigate available exculpatory evidence.” Russo v. City of 

Bridgeport, 479 F.3d 196, 208 (2d Cir. 2007).12

In Russo, in holding that the refusal to investigate specific claims of innocence violated 

the 4th Amendment despite an 

 

eyewitness identification by the victim, who was "one hundred 

percent sure" of his identification

                                                      
12  See also Akins v. Epperly, 588 F.3d 1178, 1184 (8th Cir. 2009) (“To establish a violation of 
due process based on a failure to investigate, [plaintiff] must show that [defendants] intentionally 
or recklessly failed to investigate.’”) (quotation omitted)). 

, id. at 199, the Second Circuit pointed to (1) the length of time 

of Russo’s wrongful incarceration [217 days], (2) the ease with which the evidence exculpating 

Russo [a videotape proving Russo’s innocence]. . . could have been checked, and (3) the alleged 

intentionality of [defendants’] behavior,”  and that the facts demonstrated that the officers’ 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4637&FindType=Y&ReferencePositionType=S&SerialNum=1998109554&ReferencePosition=133�
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behavior “shock[ed] the conscience.” Id. at 209–10.  Plaintiffs’ allegations mirror those the Court 

recognized as sufficient in Russo: (1) Ms. Sumasar was incarcerated for six months, similar to 

Russo’s seven months (¶177); (2) Defendants were presented with “specific, readily-verifiable 

claims of innocence” when Ms. Sumasar repeatedly informed them that Ramrattan, who had a 

history of committing similar crimes and was preparing to stand trial on charges he had raped 

Ms. Sumasar, must be behind the accusations against her, yet they turned a blind eye (¶162), just 

as the officers failed to review the surveillance tape exculpating Russo; (3) Plaintiffs have 

sufficiently alleged Defendants’ failures to investigate were “intentional,” including through 

description of Defendants other false statements, just as Russo did.13

VII.   Rehberg Does Not Foreclose Liability on Any of Plaintiffs’ Claims – Not § 1983 
Malicious Prosecution, Fabrication, or Failure to Investigate, Nor State Law Claims 

 Like Russo, Plaintiffs state 

a Fourth Amendment claim for deliberate refusal to investigate. Defendants do not argue 

otherwise.     

 
 Defendants distort the Supreme Court’s recent decision in Rehberg v. Paulk, 132 S. Ct. 

1497 (Apr. 2, 2012), to suggest that police who testify before grand juries cannot be sued for out-

of-court conduct.  See Cnty. Br. at 25–26.  Rehberg held no such thing.   

 The petition for certiorari was granted in Rehberg on very narrow grounds: “to resolve a 

Circuit conflict regarding the immunity of a ‘complaining witness’ in a grand jury proceeding.” 

132 S. Ct. at 1501. At common law, witnesses had absolute immunity from liability for their 

testimony. The Supreme Court had recognized a loophole to this rule in a line of cases holding 

that those who function as “complaining witnesses” may be held liable for perjurious testimony 
                                                      
13 Plaintiffs also allege that police ignored readily verifiable claim that surveillance photos and 
cell phone records placed Ms. Sumasar at the Mohegan Sun casino at the exact time as the 
alleged Luz Johnson robbery (¶162), as well as an informer’s call to the NYC Police Tipline 
reporting that she had overheard Ramrattan plotting with Johnson  (¶ 164).    
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that would otherwise be immune. See, e.g., Kalina, 522 U.S. at 127, 131; Wyatt v. Cole, 504 U.S. 

158, 164-65 (1992) (“Although public prosecutors and judges were accorded absolute immunity 

at common law, such protection did not extend to complaining witnesses who . . . set the wheels 

of government in motion by instigating a legal action.” (citations omitted)); Malley v. Briggs, 

475 U.S. 335, 340-41 (1986) (noting that “complaining witnesses were not absolutely immune at 

common law.  In 1871, the generally accepted rule was that one who procured the issuance of an 

arrest warrant by submitting a complaint could be held liable if the complaint was made 

maliciously and without probable cause.”).   

Rehberg closed this loophole for grand jury testimony, reasoning that the testimony of 

complaining witnesses should not be treated any differently than the testimony of other 

witnesses.  Since “a complaining witness cannot be held liable for perjurious trial

 Rehberg explicitly does 

 testimony,” id., 

132 S. Ct. at 1507 (emphasis in original), so too “a grand jury witness has absolute immunity 

from any § 1983 claim based on the witness’ testimony.”  Id. at 1506. 

not foreclose liability for out-of-court misconduct, whether or not 

the witness testifies before the grand jury. The Supreme Court warned against such a broad 

reading, noting, “[o]f course, we do not suggest that absolute immunity extends to all activity 

that a witness conducts outside of the grand jury room. For example, we have accorded only 

qualified immunity to law enforcement officials who falsify affidavits and fabricate evidence . . 

.” Id. at 1507 n.1 (citations omitted); see also Sankar, 2012 WL 2923236 at *2–3. This is the 

same rule courts have consistently applied with respect to perjured trial testimony, which has 

long enjoyed absolute immunity:  while the testimony itself is immunized, a defendant may still 

be held liable for independent misconduct. See, e.g., Gregory v. City of Louisville, 444 F.3d 725, 

738 (6th Cir. 2006) (“This Circuit, like most of our sister circuit courts of appeals, has held that 
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absolute testimonial immunity does not relate backwards to protect a defendant for any activities 

he allegedly engaged in prior to taking the witness stand for his testimony.” (quotations, citation, 

and alterations omitted)); see also Jones v. Cannon, 174 F.3d 1271, 1288, 1290 (11th Cir. 1999) 

(rejecting complaining witness exception but holding that “investigative officers cannot cloak 

their misconduct during an investigation in absolute immunity merely by presenting the 

fabricated evidence or testifying about it in a grand jury hearing or trial”). 

The Second Circuit applied this rule in Jovanovic v. City of New York, which dismissed a 

§ 1983 claim because the only evidentiary support for it—like the claim in Rehberg—was the 

defendant officer’s immunized testimony.  --- F.3d ----, 2012 WL 2331171 at *2 (2d Cir. June 

20, 2012). But the Jovanovic Court acknowledged that where plaintiffs allege that police 

defendants engaged in out-of-court fabrications, their claims will survive Rehberg. Id. (citing 

Ricciuti, 124 F.3d at 130 (reversing summary judgment on fabrication claim because defendant-

officers “knowingly fabricated and distributed a false confession to prosecutors” which “caused 

plaintiffs to be charged with a more serious crime and delayed their release on bail”) and Jocks, 

316 F.3d at 138 (reversing dismissal of § 1983 malicious prosecution claim based on officer-

defendant’s manufacture and forwarding false statement to prosecutor)). Here, Plaintiffs have 

alleged that defendants engaged in out-of-court fabrications independent of grand jury testimony, 

for example, manufacturing a false statement claiming that Ms. Sumasar admitted that she 

possessed a bulletproof vest, gun, and badge (¶ 150). This out-of-court fabrication was forwarded 

to prosecutors, who relied on it to seek and maintain the $1 million bail, Ms. Sumasar could not 

pay. Id.14

Moreover, while Rehberg may now bar plaintiffs from relying on perjury before the 

 Under the logic of Jovanovic, these allegations survive Rehberg.   

                                                      
14 See § II, supra, listing fabrications Defendants conveyed to prosecutors. See also D.E. 1 
¶¶151,153–56,158–59. 
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grand jury to rebut the presumption of probable cause for § 1983 malicious prosecution claims,15

In short, Defendants suggest Rehberg worked a sea change in 42 U.S.C. § 1983 

jurisprudence, ruling out malicious prosecution liability for officers in any case where they 

testify before a grand jury. See Cnty. Br. at 26 (moving to dismiss plaintiffs’ Fourth Amendment 

claims based on Rehberg). But Rehberg did not do so. Nor did it change the elements of a § 1983 

malicious prosecution claim arising in New York. This Court should apply Rehberg as written, 

barring liability for the act of testifying before a grand jury but preserving liability for any and all 

unconstitutional “activity that a witness conducts outside of the grand jury room,” 132 S. Ct. at 

1507 n.1, as Plaintiffs allege. 

  

it does not change the requirement that plaintiffs make out this element by pleading and proving 

officers’ out-of-court lies. See, e.g., Manganiello, 612 F.3d at 160–63 (noting plaintiff can rebut 

the presumption of probable cause by showing police “failed to make a complete and full 

statement of facts to the District Attorney, misrepresented or falsified evidence, withheld 

evidence or otherwise acted in bad faith” (internal quotation and citation omitted)). 

VIII.   No Qualified Immunity for False Arrest, Fabrication, or Malicious Prosecution.   

Defendants’ only qualified immunity argument is that they had arguable probable cause 

to arrest and prosecute Ms. Sumasar. See Cnty. Br. at 22–25.16

“Arguable” probable cause should not be misunderstood to mean “almost” probable 
cause.  The essential inquiry . . . is whether it was objectively reasonable for the officer to 
conclude that probable cause existed.  There should be no doubt that probable cause 

 But they overstate the difference 

between probable cause and arguable probable cause.  

                                                      
15 Rehberg analyzed absolute testimonial immunity for grand jury witnesses as a matter of 
federal common law, so it has no impact on plaintiffs’ state-law claims, which are governed by 
state law.  
16 They don’t assert, so waive, immunity for Counts I (Deliberate Refusal to Investigate); II 
(Fabrication), III (Family Association) and IV (Conspiracy). See Blissett v. Coughlin, 66 F.3d 
531, 538 (2d Cir. 1995).  
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remains the relevant standard.  If officers of reasonable competence would have to agree 
that the information possessed by the officer at the time of arrest did not add up to 
probable cause, the fact that it came close does not immunize the officer.   
 

Jenkins v. City of New York, 478 F.3d 76, 87 (2d Cir. 2007) (citation omitted).  In other words, as 

with qualified immunity in any other context, the key question is “whether it was objectively 

reasonable for the officer to believe that his conduct did not violate a clearly established right, 

i.e., whether officers of reasonable competence could disagree as to the lawfulness of such 

conduct.” Manganiello, 612 F.3d at 165. Given the allegations that Defendants “misrepresented 

the evidence to the prosecutors, or failed to pass on material information, or made statements that 

were false, and engaged in such misconduct knowingly . . .  no reasonable officer could have 

believed [these] actions to be lawful,” making qualified immunity unavailable.  Id.   

Because, given the totality of the circumstances (considered in the light most favorable to 

Plaintiffs) no reasonable officer could have believed Ms. Sumasar was guilty of the brazen 

robberies with which she was charged, there is not even arguable probable cause. See Jenkins, 

478 F.3d at 90 (reversing district court’s finding that officers had arguable probable cause; 

noting “[p]robable cause is, of course, evaluated on the totality of the circumstances . . . [and] the 

significance of each . . . factors [bearing on probable cause] may be enhanced or diminished by 

surrounding circumstances”); Cox, 780 F. Supp. at 108 (holding defendants not entitled to 

qualified immunity for malicious prosecution where they unreasonably ignored evidence 

indicating plaintiff’s innocence, despite circumstances that superficially suggested plaintiff had 

committed crime). Defendants’ arguments in favor of “arguable probable cause” all rely on 

resolving disputed issues of fact in their favor, which is inappropriate at this stage.  See, e.g., 

Jenkins, 478 F.3d at 89 (holding district court erred in relying on plaintiff’s alleged attempt to 

flee where that fact was “very much at issue” and “clearly material” to arguable probable cause 
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finding); Walczyk v. Rio, 496 F.3d 139, 163–64 (2d Cir. 2007) (holding district court could not 

resolve whether officers had “arguable probable cause” where there were disputes of fact as to 

what officers knew); McClellan v. Smith, 439 F.3d 137, 148–49 (2d Cir. 2006) (reversing finding 

that officers had “arguable probable cause” based on district court’s “resolving factual conflicts 

properly within the province of a jury”).  Defendants do not merit qualified immunity.  

IX.   The Familial Association Claim of Ms. Sumasar’s Daughter Chiara Survives  

Defendants’ arguments regarding Chiara’s claim (Count III) are wholly dependent on the 

success of their motion to dismiss the other federal claims, contending that interference with the 

familial relationship was not “undue” because Ms. Sumasar has no constitutional cause of action. 

Cnty. Br. at 28. As set forth above, Ms. Sumasar’s claims are viable; so, too, are Chiara’s. 

X.   Conspiracy 

Similarly, Defendants primarily challenge Ms. Sumasar’s conspiracy claim by arguing 

that she has failed to demonstrate that she “suffered any constitutional injury.” Cnty. Br. at 29.17

A § 1983 conspiracy requires: “(1) an agreement between two or more state actors or 

between a state actor and a private entity; (2) to act in concert to inflict an unconstitutional 

injury; and (3) an overt act done in furtherance of that goal causing damages.” Pangburn v. 

Culbertson, 200 F.3d 65, 72 (2d Cir. 1999). “Both the existence of a conspiracy and a given 

defendant’s participation in it with the requisite knowledge and . . . intent may be established 

through circumstantial evidence.” In re Dana Corp., 574 F.3d 129, 153-59 (2d Cir. 2009) 

 

Since Ms. Sumasar has more than adequately pleaded a constitutional injury and agreement 

between two or more actors, she has adequately made out her claim of conspiracy.  

                                                      
17 Defendants also take a swipe at a typographical error in the Complaint in which Plaintiffs 
erroneously stated that Ms. Sumasar was “wrongfully convicted” rather than “arrested.”  This 
error has no substantive value for the conspiracy claim or the Complaint as a whole, as there can 
be no confusion about Ms. Sumasar’s intended claims.  
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(quotations, citation, and alterations omitted) (reversing summary judgment dismissal of 

conspiracy claim due to circumstantial evidence despite defendants’ “self-serving” denials); see 

also Rounseville v. Zahl, 13 F.3d 625, 632 (2d Cir. 1994)  (noting “conspiracies are by their very 

nature secretive operations that can hardly ever be proven by direct evidence”). Agreement to 

conspire includes a “tacit understanding”; “[t]here need not be any written statement or even a 

speaking of words which expressly communicates agreement.” U.S. v. Sabhnani, 599 F.3d 215, 

244 (2d Cir. 2010) (internal quotation and citation omitted); see also U.S. v. Henry, 325 F.3d 93, 

105 (2d Cir. 2003) (“The mere fact that Panek participated with Henry in the suspicious 

transactions at issue suggests an agreement.”).   

Plaintiffs explicitly allege the Nassau County defendants “agreed . . . to act in concert” 

with the NYPD defendants to violate Ms. Sumasar’s rights. Indeed, at ¶ 217, and throughout the 

Complaint’s factual allegations, Plaintiffs make specific allegations of overt acts in furtherance 

of the conspiracy.  Boilerplate opposition cannot defeat these claims.  

XI.   State Law Claims 

Defendants lastly argue that this Court should decline to exercise supplemental 

jurisdiction over the state law claims18

 

 if it dismisses the federal claims. But the federal claims 

are amply pled, and Defendants have waived any substantive challenge to the adequacy of the 

state law claims by failing to raise them in this motion. See Blissett, 66 F.3d at 538.  

 

 

                                                      
18  To wit: False Arrest/ Malicious Prosecution (Count V), Intentional, Reckless or Negligent 
Infliction of Emotional Distress (Count VI), Negligence (Count VII), and Respondeat Superior 
against Nassau County (Count VIII). 
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