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STATEMENT REGARDING ORAL ARGUMENT

Appellee George Rodriguez requests oral argument.  The City’s 

characterization of this case as about a single, “secret miscreant” criminalist 

bears no relationship to the factual record the jury heard and credited.  The 

“secret miscreant” actually complained for years about the emergency in the 

Houston Crime Lab, and the Lab Administrator expressly warned City 

policymaker Chief Lee Brown in 1986 that the City could be held liable for 

the Lab’s conduct in criminal cases.  The Houston Crime Lab is notorious 

for serious and pervasive problems in its serology work during the 1980s 

caused by unsupervised, overworked, and badly trained Lab analysts. These 

problems were not the result of a single rogue analyst and they were no 

secret to Brown, who admits he knew by 1986 there was a substantial risk 

bad Lab evidence was being used in court, but took no action to protect 

citizens accused of crimes from the Lab’s fraudulent forensic evidence. The 

jury’s verdict in this case properly holds the City liable for the injury done 

by its own policy.  Oral argument will assist the Court in working through 

these factual issues.
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STATEMENT OF THE CASE

In 2004, a Texas court found George Rodriguez was wrongly imprisoned for 

17 years because the Houston Crime Lab created false serology evidence that was 

used against him in his 1987 trial. Supp. R. at 793–94.  Facing intense public 

scrutiny over bad forensic evidence in many other cases, the City commissioned an 

independent review of its  Lab.  Id. at 794.  In 2007, the City’s review concluded

that the Lab’s serology work in the 1980s “fell far below the principles generally 

accepted in the forensic scientific community at the time” and that the Lab’s 

Serology Section “failed the criminal justice system in Harris County.”  Id. at 795.

Rodriguez sued the City in 2006.  In June 2009, a jury found the City had, 

with deliberate indifference, maintained “a persistent, widespread practice … of 

allowing a substandard crime lab with inadequate supervision and criminalists with 

inadequate training to continue to provide scientific evidence in criminal 

prosecutions creating a substantial risk that the scientific analysis the HPD crime 

lab provided was knowingly misleading or scientifically incorrect.” Id. at 798–

800.  The jury found this practice was the moving force behind the constitutional 

violation that caused Rodriguez’s wrongful conviction.  Id.  

The district court twice held there was sufficient evidence to sustain this 

verdict.  R. at 10,135–39, 13,027.  During the earlier appeal, the Supreme Court 

decided Connick v. Thompson, 131 S.Ct. 1350 (2011).  A panel of this Court, 
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“without determining the merits,” vacated the judgment and remanded to allow the

district court “in the first instance to consider [Connick] and apply it as appropriate 

to the extensive facts and evidence developed in the lengthy trial in this case.”  

Supp. R. at 60.  After new briefing, the district court held that Rodriguez had 

presented sufficient evidence on all elements of his Monell claim after Connick.  

Id. at 784–831.

The City’s appeal rehashes factual arguments the jury rejected.1 As the 

district court held three times, the jury was entitled to do so.

STATEMENT OF FACTS

This Monell case comes with a factual record of unparalleled strength.  The 

City conceded the underlying constitutional violation: serologist James Bolding 

fabricated a forensic report inculpating Rodriguez in a 1987 rape and kidnapping

while excluding the real rapist, Isidro Yanez.2  That exclusion gutted Rodriguez’s 

defense that he had been mistaken for Yanez, whom he resembled.  Rodriguez was 

convicted and spent over 17 years in prison.  The City concedes he was innocent.

Rodriguez’s case was no aberration.  The City’s two-year, $5 million

investigation into what had gone wrong in its Crime Lab reviewed 1,020 serology 

cases from 1980 through 1992.  The resulting 332-page Report, which the City 

                                          
1 The Court may disregard the City’s factual assertions with no record citations or citations that 
provide no support.  See FED. R. APP. P. 28(a)(9)(A); Bailey v. Shell Western E&P, Inc., 609 
F.3d 710, 726 (5th Cir. 2010).
2 Rodriguez’s prosecution and exoneration is described at Supp. R. at 785–94.  
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accepted as complete and accurate, and which is still published on the internet, 

noted the Serology Section had abandoned forensic science principles—rendering 

its work “generally unreliable”—and described a “pervasive pattern” of serologists 

“avoiding the reporting of results inconsistent with the victim or a known suspect,” 

as well as “many instances” of failure to report exculpatory results.  The City 

adopted the Report’s conclusion that the “very significant deficiencies” in the 

Lab’s serology work were “the product of defective procedures employed in the 

Serology Section throughout the relevant time period, as well as the Crime Lab’s 

systematic failure to adequately train and supervise its serologists.”

Rodriguez introduced written memoranda to policymaker Chief Lee Brown

from 1982 through 1987 proving that Brown knew the disastrous conditions in the 

Lab could be convicting the innocent.  Brown admitted these memoranda told him 

of a substantial risk that Lab evidence used in court was wrong.  In 1986, Brown 

was warned in writing that unless the problems were fixed, the City could be held 

liable.  Brown was deliberately indifferent: he did nothing to stop—or even 

investigate—the use of bad Lab evidence against innocent defendants.

Rodriguez proved the City’s policy of running a lab without supervising 

criminalists—who were also badly trained, overworked, and underpaid—was the 

moving force behind Bolding’s false serology report.  Rodriguez’s expert testified 

supervision is essential to guard against the known risk of criminalists bowing to 
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pressure to produce results that support prosecutions.  Here, lack of supervision 

was the “engrained culture.”

A. The Bromwich Report Documents Widespread Presentation of 
Fraudulent Serology in the 1980s.

In March 2005, the City hired Michael Bromwich to investigate the Lab and 

write a comprehensive report.  R. at 9156–59; PX 39 at 1.  The City, through HPD, 

worked closely with Bromwich: it ensured Bromwich employed experts with 

special skills to investigate forensic lab work and provided Bromwich with 

evidence and research.  R. at 9160, 9165–66.

Bromwich’s investigation of Serology covered 1980 to 1992, and examined 

1,020 serology cases, most of them homicides and rapes.  PX 39 at 67.  Bromwich 

determined the methodology in consultation with PricewaterhouseCoopers and the 

City.  Id. at 9–11; R. at 9165–66.  

After careful review, the City accepted the Bromwich Report as “accurate 

and complete,” paying more than $5 million for it.  R. at 9162–66, 9170–71; 

PX 37.  In the name of transparency, the City authorized Bromwich to speak on its 

behalf regarding serology cases and Lab management in the 1980s; to this day, 

Bromwich’s 332-page final Report is published on the internet as the City’s view

of what went wrong in its Lab.  R. at 9172–74.3

                                          
3 See www.hpdlabinvestigation.org (last accessed February 28, 2012).
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Bromwich’s investigation found “pervasive and serious problems” with the 

Lab’s serology work between 1980 and 1992.  PX 39 at 74.  Bromwich identified

problems “in virtually every serology case we reviewed.”  Id. Serologists “almost 

universally failed to use generally accepted forensic science principles,” and the 

Lab had no Standard Operating Procedures in place to guide criminalists, including 

SOPs for interpreting test results and writing reports.  PX 39 at 72 n.92, 85.  The

absence of SOPs—which set forth what Daubert calls “the methods and 

procedures of science” 4—meant the Lab’s results were not derived by established 

scientific methods and could not qualify as scientific, even though they were used

in criminal cases as if they were.  Through Bromwich, the City admitted the 

“ubiquitous” lack of standards and controls “calls into question the entire body of 

serology work performed in the Crime Lab”; “the serology work that the Crime 

Lab actually performed is generally unreliable.”  Id. at 72 n.92, 114.

In 209 serology cases sampled (21%), Bromwich found very serious 

problems, raising “significant doubt as to the reliability of the work performed, the 

validity of the analytical results, or the correctness of the analyst’s reported 

conclusions,” an “extraordinarily high and extremely disturbing proportion of 

cases in which to find problems of this magnitude.”  Id. at 13, 67, 114.  In more 

                                          
4 See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 590 (1993).
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than half—110 cases, exceeding 10% of the sample—the serologist failed to report 

potentially probative results actually obtained.  Id. at 68.  

Bromwich found evidence “that analysts tailored results to meet the 

expectations of investigators.”  Id.  He reported a “pervasive pattern” of hiding 

results inconsistent with the victim or known suspect, as well as “many instances 

of failure to report analytical results that would have weakened the prosecution’s 

case or strengthened the case for exonerating the defendant.”  Id. at 94.  By 

contrast, Bromwich found only “rare examples” of the Lab failing to report 

potentially inculpatory results.  Id. n.120.  

These problems permeated the Serology Section.  Seventeen different 

analysts performed serology at various times from 1980 to 1992. Bromwich 

“observed the same deeply flawed practices across the entire body of the Lab’s 

forensic serology cases, regardless of the analyst,” including “omission from the 

Crime Lab’s reports of potentially probative typing results that were not consistent 

with a known victim or suspect.”  Id. at 37.5  These “serious problems” defined

“the engrained culture of forensic serological analysis in the Crime Lab.”  Id.  

The City never disputed any of these findings.  R. at 9184–88.

                                          
5 The City’s assertion that Bromwich’s findings of forensic misconduct “[p]resumably rely[] on 
the Rodriguez case,” City Br. at 22, grossly misrepresents the evidence.  Bromwich actually 
noted the “disturbing” analytic flaws in Rodriguez “are typical of what we found—and have 
described at length in this report—in the Crime Lab’s serology work going back to the early 
1980s.”  PX 39 at 200 (unless otherwise indicated, all emphases in quotations have been 
supplied).
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B. Inadequate Supervision and Training Caused Widespread Presentation 
of Fraudulent Serology Results.

The City admitted, through the Bromwich Report, that the Lab’s problems 

were not isolated mistakes by individual serologists: they were “the product of 

defective procedures employed in the Serology Section throughout the relevant 

time period, as well as the Lab’s systematic failure to adequately train and 

supervise its serologists.”  PX 39 at 74. The Lab’s failure to provide supervision in 

serology was “a very significant departure from the generally accepted forensic 

science principles prevailing at the time.”  PX 39 at 37, 68, 85–86.  

Bolding became the Lab’s lead serologist in 1982, even though he had 

minimal training in serology and was not technically competent. Id. at 36; PX 111; 

R. at 9268–69, 9507.  Bolding was the Lab’s sloppiest serologist.  PX 39 at 85.  

Under Bolding, no one “reviewed the work performed by the Lab’s serologists (1) 

in order to identify technical errors in testing and interpretation of results or (2) for 

administrative purposes, to ensure adequate and appropriate documentation of the 

work performed,” and no one performed that supervisory function for Bolding.  Id.  

Bolding admitted he was utterly unsupervised in the Lab through 1987.  R. 

at 9732–33.  No one reviewed how he performed serology, reported results, or 

testified in court.  Id.  Bolding knew he was unsupervised:  “It was not the case that 

they were actually reviewing my—my work product.”  R. at 9736.  This was a 

significant departure from generally accepted forensic science principles prevailing 
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at the time.  R. at 9741.  Bolding’s evaluations were shams, and he knew it.  R. at 

9733–38.6  

Other criminalists knew they were unsupervised, too.  See, e.g., PX 200 

(main reasons criminalists leaving in 1986 include low quality of supervision and 

training); PX 198 (need more criminalist II and III positions in 1985 for adequate 

supervision).  Bolding admitted his supervision was inadequate, and he had no idea 

whether serologists’ work was accurate in the vast majority of cases.  R. at 9731, 

9738.  It was not: there was “an abundance of very serious technical and 

interpretive problems across dozens of cases.”  PX 39 at 68.  

Bromwich reported “HPD lacked an effective quality control regime to 

detect and correct the inaccurate reporting of results”; the risk the Lab’s work 

“would lead to miscarriages of justice was unacceptably high.”  Id. at 101–02, 331.  

He concluded that effective supervision in the Section would have detected and 

corrected errors, whatever the reasons for them.  Id. at 101–02.  The City expressed 

no disagreement with Bromwich’s finding that the failure of supervision and 

training in the Section in the 1980s produced the serious problems in its casework.  

R. at 9171, 9184–85.  

The unrebutted testimony of Rodriguez’s expert, Dr. Robert Shaler, 

corroborated this finding.  Shaler directs the forensic science program at Penn 

                                          
6 The City’s practice of conducting sham evaluations of Lab staff persisted into 2002.  See
PX 316 at 88–90.
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State.  R. at 9421–22.  He has 30 years’ experience supervising forensic 

laboratories, including the serology laboratory in the New York City Medical 

Examiner’s Office.  R. at 9423–25.  Shaler has inspected labs for accreditation, and 

has substantial experience investigating allegations of misconduct in forensic labs, 

including the Army Crime Laboratory.  R. at 9426–28.

Shaler explained how several cases support the reasonable inference that 

serologists (including Bolding and Christy Kim, who both worked on Rodriguez) 

consistently tailored results to meet investigators’ expectations.  R. at 9453–62, 

9469.  Bolding first disregarded a fundamental rule of serology by excluding 

Yanez in Rodriguez, but then applied that same rule three weeks later when 

refusing to exclude the defendant in another case (Dutton).  R. at 9436, 9442–49.  

Shaler noted the common thread: in each case, Bolding’s report favored the 

prosecution.  Id.  

In another example (Richard), the serology showed Richard was a secretor 

(which was exculpatory), but the Lab’s report labeled Richard a non-secretor who 

could not be eliminated as a suspect.  R. at 9457.  Shaler explained that any 

supervision of the Lab’s work product would have uncovered the discrepancy 

between the results and the report.  R. at 9458.  In another case (Hodge), Bolding 

admitted a supervisor of minimal competence would have caught Kim’s 

suppression of exculpatory information.  R. at 9729–30.
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Shaler explained that forensic analysts face pressure to be part of a team 

with police and prosecutors to get convictions, and supervision is “the critical 

aspect of making sure this does not happen.”  R. at 9464–69.  This is especially 

true when budget constraints reduce staffing and the tendency is “[what]’s called 

protocol drift in the scientific circle”: analysts “invent[] procedures or … cut 

corners to get work out faster.”  R. at 9475–77. When a criminalist bows to 

pressure, supervisors up the chain of command are responsible for imposing

discipline, determining if the problem is systemic, and reviewing past cases as 

needed.  R. at 9449, 9468–69, 9476.  Supervision effectively addresses the problem 

of analysts producing false results: “If the quality assurance program is alive and 

well,” then supervision is adequate for “ensuring that the science is done properly.”  

R. at 9478.  

Bolding described the pressure in Serology between 1984 and 1987.  R. at 

9726.  Police and prosecutors complained the Lab was not producing results fast 

enough.  R. at 9727–28.  Serologists faced mounting pressure from staff shortages 

and “overwhelming case work,” R. at 9595; by 1987 “proficiency was reduced to 

the point that reliable results were not being obtained.”  PX 204 at 2. There were 

accusations of incompetence throughout the Section. R. at 9724.  It was a 

“pressure situation,” an “emergency situation,” and an “impossible situation.”  R. 

at 9580, 9726, 9731–32.

Case: 11-20763     Document: 00511772456     Page: 20     Date Filed: 02/29/2012



11

The City accepted as accurate Bromwich’s findings that Bolding and others 

misrepresented results, altered documentation without scientific basis, did not 

report probative results, and appeared to engage in scientific fraud and perjury.  R. 

at 9188–89.  

C. Policymaker Brown Received Specific and Repeated Written Notice of 
the Lab’s Systemic Lapses.

Brown was the City’s policymaker for HPD from 1982 to 1990.  R. at 9253, 

9255–56.  Before joining HPD, Brown—a Ph.D. in criminology who had chaired 

the department at two universities—spent four years as Public Safety 

Commissioner in Atlanta.  R. at 9252–53.  Brown knew criminalists were often 

instrumental in obtaining convictions.  R. at 9259.  And he knew that when the 

Lab’s evidence was wrong, innocent people could be convicted.  R. at 9260.  

Nevertheless, Brown watched the Lab’s proficiency deteriorate from the moment 

he assumed his duties in 1982, a result of the City’s policy of inadequate Lab 

supervision, funding, and staffing.  

Brown directed that policy.  Upon joining HPD, Brown learned the Lab had 

been losing experienced criminalists (those capable of supervising others) and was 

far behind in its work.  R. at 9271–74; PX 192.  Brown responded by promoting

(against written policy) inexperienced people to supervisory positions in 1982 

(Bolding) and again in 1984 (other criminalists).  R. at 9262–64, 9268–70; PX 111; 

PX 191.  
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Predictably, conditions worsened.  In December 1984, the Lab administrator 

warned Brown the Lab was doing “less than a professional job” providing 

scientific information; Brown admitted he understood this meant criminalists were 

not doing their jobs right.  R. at 9276–7; PX 195.  Brown also knew the Lab was 

struggling with a backlog of 1,500 cases, swamping criminalists with far more 

work than they could manage.  R. at 9274–77; PX 195.  Criminalists averaged 995 

cases a year, about twice a high caseload, and getting down just to a high caseload

required nearly doubling criminalist staff, from 14 to 26.  R. at 9283–84; PX 198.  

The Lab administrator reemphasized to Brown the Lab needed experienced

criminalists for adequate supervision.  R. at 9285.  But, as Brown learned, over the 

next few years criminalists continued to abandon the Lab, mostly due to “the 

quality of supervision and the quality of training.”  PX 200.  

By August 1986, the situation was “critical.”  R. at 9287; PX 199.  The Lab 

had only 16 criminalists—not the 26 needed in early 1985—and, as the Lab 

director warned Brown, the Lab had responded by “cut[ting] additional corners” in 

laboratory procedures, which “diluted our quality assurance” (i.e., supervisory) 

program.  PX 199; R. at 9286–87.  Bolding himself was “sounding the alarm” up 

the chain of command about the “emergency” in Serology from 1984–87, 

including warning there had been a “devastating effect on sectional proficiency,” a 

“deteriorati[on] of the levels of accurate information,” and “Proficiency Tests 
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given to the staff showed severe loss of technical expertise and may result in 

errors.” R. at 9578–80, 9723–26; PX 113.7  Bolding’s superiors agreed with him 

about the Lab’s problems and met regularly with Brown.  R. at 9725.  Yet Brown 

never responded.  R. at 9598.  

In 1986, the Lab administrator expressly warned Brown that hiring 

additional criminalists was “essential if we are to avoid an embarrassing or liable

situation.” PX 199; R. at 9288.8  Brown admitted he understood this meant there 

was substantial risk the scientific analysis presented in court was inaccurate 

because criminalists were cutting corners and the quality assurance program was 

diluted, and that the City could be held liable in court as a result.  R. at 9289–90.   

D. Despite the Warnings, Chief Brown Chose a Policy of Inaction.

Brown admitted his duty to investigate and address any indication that 

unreliable Lab evidence was used in court.  R. at 9407, 9411.  Yet Brown 

admittedly never conducted any investigation into the Lab, even after learning it 

was “doing less than a professional job,” “cutting additional corners,” and 

producing “less than reliable results.” R. at 9408–09.  Brown could not point to a 

                                          
7 The City’s characterization of Bolding as a “secret miscreant,” see, e.g., City Br. at 24, cannot 
be squared with the evidence Bolding was “sounding the alarm” for years.  
8 The City points out that Serology finished 1986 with a backlog of “only ninety-one cases,” City 
Br. at 15, but ignores the evidence that to get there, the work in 12% of completed cases was 
“less than professional” in the Lab’s contemporaneous judgment.  PX 202.  Further, during 1986 
the Section was 33% understrength; its caseload of 34.5 cases per analyst per month doubled the 
national average.  PX 202, PX 204.  
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single thing he ever did to ensure HPD criminalists were adequately trained or to 

prevent them from cutting corners.  R. at 9297–98.  

Brown claimed his budget prevented him from fixing the problems, but 

could not recall—and the City never produced—any document in which he 

advocated for an increased budget.  R. at 9294, 9402–03.  Brown also insisted he 

could not control the number of authorized criminalist positions, their salaries, or 

their benefits, but the evidence showed: (1) the Lab had sufficient authorized 

positions (27)—the problem was Brown had not filled eleven of them; and (2) the 

City Personnel Department told Brown he could address salaries and benefits

himself.  PX 199, PX 201; R. at 9294, 9350, 9402.  Moreover, allocating his

budget among HPD divisions was Brown’s responsibility alone, but rather than

shifting resources to the Lab, he treated all divisions alike.  R. at 9256; PX 203.

Most importantly—and unlike other cities facing budget shortfalls in the 

1980s—Brown never directed the Lab to reduce output to ensure the evidence 

generated was correct and the work supervised.  R. at 9413; R. at 9475–78.  That is 

a forensic laboratory’s fundamental responsibility.  R. at 9475–78.  Shaler testified 

that a supervisor warned about deteriorating proficiency and insufficient training 

and staffing should investigate, reorganize, and retrain.  R. at 9471–74.  Shaler 

confirmed that when one unreliable result is discovered, a supervisor must examine 

other cases to see if it was an isolated occurrence or a broader pattern with that 
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analyst or the lab, and if the error is blatant, the analyst must be removed from 

casework.  R. at 9468–71.  Finally, Shaler testified that superiors up the chain of 

command must ensure the lab is practicing sound science, and that budget 

problems never justify unreliable work.  R. at 9475–78.  Shaler explained that short 

staffing and deep budget cuts were widespread problems in crime laboratories in 

the 1980s, but other labs handled it properly by limiting workload to ensure honest 

and reliable results in fewer cases.  Id.  

Brown could have done the same thing.  In 2002, when media criticized the 

Lab’s serology and DNA work, HPD asked outside agencies to audit the work and, 

within one week, suspended all DNA work for over three years.  R. at 9175–76.  In 

2004, when another agency questioned the Lab’s toxicology work, HPD closed 

that part of the Lab until the problem was fixed.  R. at 9176–77.  Executive 

Assistant Chief Martha Montalvo admitted that when outsiders discovered the 

Lab’s work was unprofessional, the City had no choice but to shut it down.  R. at 

9176.  Bad press also sparked an internal investigation of Bolding.  HPD

investigators with no scientific expertise quickly determined Bolding had been 

untruthful.  R. at 9210–14; PX 316.  Montalvo admitted HPD could have 

discovered Bolding’s deception earlier had it looked into reports the Lab was 

cutting corners and producing unprofessional work.  R. at 9213–14.  
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But instead of reducing the Lab’s output to ensure reliable evidence, Brown 

did the opposite.  Although Brown claimed he fully understood the Lab did not 

have enough personnel to manage the caseload, R. at 9286, he was concerned only 

about backlogs growing, not the unreliable results.9  R. at 9289.  What troubled 

Brown was just “an embarrassing increase [in] the number of unsubmitted 

laboratory reports.”  R. at 9340, PX 196.  The jury could reasonably infer from 

Brown’s testimony, and from evidence of HPD’s response when outsiders 

identified Lab problems, that Brown ignored the warnings about unreliable Lab

results to avoid publicity about forensic misconduct and criticism from police, 

prosecutors, and the public for refusing new cases—or even shutting down the 

Lab.  

Brown admitted learning in August 1986 “there was a substantial risk that 

the scientific analysis being done by the crime lab and presented in court cases was 

inaccurate because the criminalists were cutting corners and the quality assurance 

program was diluted.”  R. at 9289.  He admitted he knew “expert testimony from 

crime lab personnel often resulted in conviction of citizens who were accused of 

                                          
9 Brown claimed he was not concerned about unreliable Lab results because he was never 
warned.  The jury evidently believed the extensive evidence he was warned—such as the 
document reporting to him that “reliable analytical results were not being obtained” he held in 
his hand as he told the jury he never heard the Lab’s work was unreliable. R. at 9411. It was the 
jury’s role to decide whether Brown was credible. See, e.g., United States v. Ford, 558 F.3d 371, 
376 (5th Cir. 2009) (appellate court “bound to accept a jury’s credibility determinations unless 
the challenged testimony is so unbelievable on its face that it defies physical laws”) (internal 
citation and quotation omitted).  
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crimes.”  R. at 9259.  Despite this knowledge, Brown never investigated what was 

wrong in the Lab and never considered shutting it down or even limiting its 

caseload until the Lab could produce reliable results in criminal prosecutions.  R. at 

9408, 9413.  That was deliberate indifference.

E. Brown’s Failure to Respond Caused Rodriguez’s Wrongful Conviction.

Kim conducted the Rodriguez testing more than a year after Brown was told

the overworked Lab risked a “liable situation.” PX 39 at 198; PX 199. Kim (the 

most prolific serologist) “simply did not grasp basic technical and interpretive 

principles of forensic serology.”  PX 39 at 17 n.22, 200.  At the time, the Section 

had three working serologists, including Bolding and Kim (fewer than half those

required), and the Section’s workload more than doubled the national average.  

PX 204.

Kim’s report disclosed blood types for the victim, the admitted rapist 

(Beltran), and the two men suspected of being the second rapist: Yanez and 

Rodriguez.  PX 39 at 198–99.  She reported that “Beltran and Rodriguez could 

have contributed the semen,” but stated no conclusion about Yanez, which, “by 

inference, excluded him as a potential semen donor.”  Id. at 199.  Indeed, the 

prosecutor read her report as excluding Yanez.  R. at 9841, 9618.  Through 
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Bromwich, the City admitted that Kim’s exclusion of Yanez “reflects a 

fundamental misunderstanding of basic serology principles.”  PX 39 at 199.10  

Kim’s error was caused by poor training.  Criminalists trained in serology 

under Bolding (as Kim was) were not trained to apply the correct serology 

principle. R. at 9784–86 (noting Bolding’s disagreement with the rule in question).  

By the time Bolding, using Kim’s report, presented the serology results to 

the prosecutor, the Lab was down to two working serologists.  R. at 9790–91, 

9801–02. Bolding’s pretrial report and testimony that Yanez was excluded 

violated the same fundamental serology rule as Kim’s report.  But unlike Kim, 

Bolding knew his report was misleading and scientifically inaccurate.  R. at 

10,268–74.  Despite applying the rule incorrectly when he excluded Yanez, 

Bolding applied it correctly a few weeks later in Dutton when doing so helped the 

prosecution.  R. at 9757–61.  Bolding faced pressure from police and prosecutors 

to produce results, knew supporting prosecution efforts earned analysts 

commendations, and understood the Lab used convictions to argue for more 

funding.  R. at 9727–28; PX 190; PX 202; PX 341–42; PX 345–46; PX 350–53; 

PX 355–56. He complained about the “impossible” “emergency” situation for 

years, but received no help.  R. at 9580, 9598, 9731–32. The jury could reasonably 

conclude Bolding’s knowing provision of false serology results in Rodriguez was 

                                          
10 The City’s argument that some work Kim did was “accurate,” City Br. at 17, is beside the 
point because her key interpretation was wrong: Yanez should have been included.
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his unsupervised response to the pressure he was under to produce inculpatory 

results and the lack of support for the Lab.  Indeed, Bolding admitted that pressure 

sometimes caused him to lie.  R. at 9754. 

SUMMARY OF THE ARGUMENT

This case is the paradigm of Monell liability.11  There was an indisputable

widespread custom of providing misleading and unreliable serology reports to 

bolster prosecutions: the City’s investigation documented that pattern, Bolding 

corroborated it, and no evidence controverted it.  Just as clearly, the systemic 

failures of supervision and training were the moving force behind these false lab 

results: the City’s investigation so concluded, and Dr. Shaler’s unrebutted expert 

testimony confirmed that direct (and widely recognized) causal link.  

Chief Brown’s failure to correct these serious deficiencies was not due to 

ignorance: Brown received specific, repeated written warnings more than a year 

before Rodriguez’s wrongful conviction that the Lab was “doing less than a 

professional job,” the situation was “critical,” analysts were “cut[ting] additional 

corners,” and the City risked a “liable situation.” The jury properly found the City 

liable, and the district court properly sustained the verdict, because “[t]he city’s 

policy of inaction in light of notice that its program will cause constitutional 

                                          
11 Monell v. N.Y.C. Dep’t of Soc. Servs., 436 U.S. 658 (1978).
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violations is the functional equivalent of a decision by the city itself to violate the 

Constitution.” Connick, 131 S.Ct. at 1360 (internal quotation omitted).

The City’s remaining arguments fare no better.  The Bromwich Report was 

properly admitted.  The district court properly instructed the jury on deliberate 

indifference.  The award of attorney fees was in no respect clear error.

STANDARD OF REVIEW

Rodriguez agrees with the standards of review articulated by the City except:

1. A verdict “must be upheld unless there is no legally sufficient 
evidentiary basis for a reasonable jury to find as the jury did.”  Int’l 
Ins. Co. v. RSR Corp., 426 F.3d 281, 296–97 (5th Cir. 2005).  An 
appellate court “may not make credibility determinations or weigh the 
evidence” and must “disregard all evidence favorable to the moving 
party that the jury is not required to believe.” Reeves v. Sanderson 
Plumbing Prods., Inc., 530 U.S. 133, 150–51 (2000).

2. “[J]udgment as a matter of law should not be granted unless the facts 
and inferences point so strongly and overwhelmingly in the movant’s 
favor that reasonable jurors could not reach a contrary conclusion.”  
Flowers v. S. Reg’l Physician Servs., Inc., 247 F.3d 229, 235 (5th Cir. 
2001).

3. An appellate court may reverse a verdict based on the jury charge
“only if the charge as a whole leaves us with substantial and 
ineradicable doubt whether the jury has been properly guided in its 
deliberations.”  Stover v. Hattiesburg Pub. Sch. Dist., 549 F.3d 985, 
994 (5th Cir. 2008).

4. A district court’s decision to admit evidence is reviewed only for 
abuse of discretion.  DeCorte v. Jordan, 497 F.3d 433, 440 (5th Cir. 
2007).  
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ARGUMENT

The jury reasonably found: (1) the City had a custom of failing to supervise 

and train its employees; (2) the City maintained the custom with deliberate 

indifference to the risk it would result in the reckless or knowing creation of 

inaccurate and misleading scientific evidence; and (3) this City custom was the 

moving force behind the constitutional violation here—the knowing creation of 

inaccurate and misleading scientific evidence against Rodriguez.  These are the 

elements of a Monell violation.  See, e.g., Brown v. Bryan Cnty., 219 F.3d 450, 457 

(5th Cir. 2000).

A. The Jury’s Finding of a Custom of Inadequate Supervision and 
Training is Supported by Substantial Evidence.

An official policy includes “a persistent, widespread practice of city officials 

or employees” that “is so common and well-settled as to constitute a custom that 

fairly represents municipal policy.”  Webster v. City of Houston, 735 F.2d 838, 841 

(5th Cir. 1984) (en banc).  Moreover, a custom may be shown by proof that 

“serious incompetence or misbehavior was general or widespread throughout the 

police force.”  Fraire v. City of Arlington, 957 F.2d 1268, 1278 (5th Cir. 1992).  

The overwhelming evidence of the City’s custom of inadequate supervision 

and training of Lab personnel plainly supported the jury’s finding on Question 2.  

R. at 10772. The City’s investigation found a complete absence of supervision in 

Serology during the 1980s, which was “a very significant departure from the 
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generally accepted forensic science principles prevailing at the time.”  PX 39 at 

85–86.  Cf. Allen v. Muskogee, 119 F.3d 837, 844 (10th Cir. 1997) (reversing 

summary judgment on failure-to-train claim because evidence that training was 

“out of synch with the rest of the police profession” supported inference of custom 

of inadequate training and deliberate indifference).  

There was “no meaningful technical review or quality assurance program in 

the Serology Section.”  PX 39 at 68; see also id. at 85 (cases typically “devoid of 

any indication that Mr. Bolding or anyone else reviewed the work performed” by 

serologists); id. at 101.  And there was “no documentation or other evidence 

showing that anyone performed technical or administrative reviews of the serology 

cases analyzed by Mr. Bolding, who, ironically, was the sloppiest of all of the 

Crime Lab’s serologists based on our review of more than 1,000 serology cases.”  

Id. at 85.  The absence of supervision was especially problematic because 

“[s]erologists were poorly trained, which resulted in an abundance of very serious 

technical and interpretive problems across dozens of cases.”  Id. at 68.  

Bromwich’s team found “pervasive and serious problems with the quality of work

… in virtually every serology case we reviewed” which they attributed to 

“defective procedures employed in the Serology Section throughout the relevant 

time period, as well as the Crime Lab’s systematic failure to adequately train and 

supervise its serologists.”  Id. at 74.  
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Contemporaneous HPD memos from successive heads of the Lab repeatedly 

stressed these issues.  PX 192 (1982 memo noting inability keeping trained 

criminalists who can supervise); PX 195 (1984 memo warning “[w]e are doing less 

than a professional job in trying to provide scientific information on all cases 

received”); PX 198 (1985 memo noting need for additional positions to “have 

adequate supervision”); PX 199 (1986 memo noting insufficient staffing and 

overwhelming caseloads have “diluted our quality assurance” leading to “critical” 

situation and that “[f]illing the 11 vacant Criminalist positions is essential if we are 

to avoid an embarrassing or liable situation”); PX 204 (1988 memo reporting that

due to understaffing, untrained examiners, and inadequate supervision in Serology 

in 1987, “proficiency was reduced to the point that reliable analytical results were 

not being obtained”).  

Bolding confirmed Bromwich’s findings.  He reviewed only 15% of his 

subordinates’ work, even though the norm in many forensic laboratories was to 

review every case.  R. at 9731.  Worse, no one reviewed Bolding’s work, how he 

reported and interpreted results, or his testimony.  R. at 9732–33.  Evaluations of 

Bolding were a sham.  R. at 9733–37.  The absence of any technical review of 

Bolding’s casework was a very significant departure from generally accepted 

forensic science principles.  R. at 9741.
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Bolding’s uncontroverted testimony and the Bromwich Report were 

independently sufficient to support the jury’s finding of an official policy of 

inadequate supervision and training in Serology.  See, e.g., Bruce v. McClure, 220 

F.2d 330, 336 (5th Cir. 1955) (jury determines weight accorded party admissions, 

which may “be sufficient alone to establish a cause of action”).

The City argues that its policies required honesty, City Br. at 26, but a 

systematically unenforced policy—like the truthfulness one, given the sham 

evaluations of Bolding and others and the documented pattern of false serology 

reports—cannot insulate the City from liability. The jury had ample evidence to 

find that the actual practice reflected City policy. See Woodward v. Corr. Med. 

Servs. of Illinois, 368 F.3d 917, 927 (7th Cir. 2004); Ware v. Jackson Cnty., 150 

F.3d 873, 882 (8th Cir. 1998); cf. City of St. Louis v. Praprotnik, 485 U.S. 112, 131 

(1988) (“Refusals to carry out stated policies could obviously help to show that a 

municipality’s actual policies were different from the ones that had been 

announced.”).

B. Substantial Evidence Supports the Jury’s Finding of Deliberate 
Indifference.

Rodriguez presented abundant evidence to support the jury’s finding that 

Brown was deliberately indifferent to the substantial risk that the City’s policy of 

inadequate supervision or training would result in a constitutional violation similar 

to the one suffered by Rodriguez.  R. at 10773. See Connick, 131 S.Ct. at 1360 
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(“‘deliberate indifference’ . . . require[es] proof that a municipal actor disregarded 

a known or obvious consequence of his actions”) (quoting Bryan Cnty. Bd. of 

Comm’rs v. Brown, 520 U.S. 397, 410 (1997)).

The jury was properly instructed it could find deliberate indifference in two 

ways. First, if it found a pattern of prior constitutional violations similar to the 

constitutional violation suffered by Rodriguez, and that Brown either knew or 

should have known of this pattern given the facts and circumstances surrounding 

the City’s policy. See Sanders-Burns v. City of Plano, 594 F.3d 366, 381 (5th Cir. 

2010).  Second, with respect to supervision alone, if it determined that the need for 

supervision was so obvious, and the inadequacy of supervision so likely to result in 

constitutional violations, that Brown could reasonably be said to have been 

deliberately indifferent to the risk that inadequate supervision was likely to result 

in constitutional violations like that suffered by Rodriguez.  See City of Canton v. 

Harris, 489 U.S. 378, 390 & n.10 (1989); Brown, 219 F.3d at 461.

1. Brown Had Actual Notice of the Risk.

Rodriguez only had to show Brown had constructive notice of the risk the 

Lab would violate constitutional rights.  Connick, 131 S.Ct. at 1360 (Monell

plaintiff must prove “actual or constructive notice” to policymakers).  

Nevertheless, Rodriguez far exceeded his burden, providing unparalleled evidence 

Brown had actual notice that the deficiencies in the Lab would lead to similar 
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constitutional violations. See, e.g., Pineda v. City of Houston, 291 F.3d 325, 330 

(5th Cir. 2002) (“Actual knowledge may be shown by … receipt of written 

information.”).  

Brown was repeatedly warned in writing by successive administrators about

the Lab’s desperate situation.  PX 192; PX 195; PX 198; PX 199.  Brown admitted 

he understood the December 1984 memo stating the Lab was doing “less than a 

professional job” providing scientific information meant Lab analysts were not 

doing the job right.  R. at 9276–77; PX 195.  And Brown conceded the August 

1986 memo warning him of a “liable situation” told him there was substantial risk 

the Lab work used in court was inaccurate because the criminalists were cutting 

corners and the quality-assurance program was diluted.  R. at 9289; PX 199.  He 

understood that described the general practice in the Lab.  Id.  

Given these admissions, the only additional question is whether the jury  

reasonably found that Brown knew or should have known the Lab’s ongoing 

presentation of unreliable evidence was knowing or reckless, such that Brown had 

notice of the risk of constitutional violations like that suffered by Rodriguez.  See 

Griffith v. Johnston, 899 F.2d 1427, 1435 (5th Cir. 1990) (Jones, J.) (holding either 

reckless or intentional conduct violates the Fourteenth Amendment for purposes of 

§ 1983); see also Pierce v. Gilchrist, 359 F.3d 1279, 1299 (10th Cir. 2004)

(McConnell, J.) (holding it clearly established in 1986 that lab analyst’s “deliberate 
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or reckless falsification or omission of evidence was a constitutional violation”).  

The jury plainly had sufficient evidence to so find.  

Brown was warned by the Lab itself that the criminalists’ work was  

unprofessional and that the Lab responded to the work overload with a conscious 

“decision to cut additional corners.”  PX 195; PX 202; PX 199.  A “decision to cut 

additional corners in laboratory procedures” is a conscious decision to do the work 

incorrectly—to abandon scientific procedures in a science lab—which is at best 

recklessness.  It is more appropriately described as fraud: Lab analysts presented

results in criminal cases as if they were scientific, when the analysts knew their 

work was not scientific at all because they had abandoned proper scientific 

methods.  Cf. Daubert, 509 U.S. at 590.  And Bolding had warned for years that 

Serology had suffered “deteriorating levels of accurate information,” and a “severe 

loss of technical expertise that may result in errors.” R. at 9578–80, 9723–25; 

PX 113.  The Lab’s contemporaneous awareness that it had abandoned scientific 

procedures and was producing unreliable evidence demonstrates at least 

recklessness, if not fraud.  See Brown v. Miller, 519 F.3d 231, 237 (5th Cir. 2008)

(holding analyst’s creation of “misleading and materially inaccurate inculpatory 

serology report,” which lacked scientific basis, “grossly overstated the results,” and 

“violated standard procedures for analyzing blood-semen stains” was a fabrication 

in violation of defendant’s due process rights).  Finally, the Lab administrator’s 
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August 1986 warning that the City could be held liable for the criminalists’ 

conduct supports the reasonable inference Brown was warned the Lab was 

committing constitutional violations.  PX 199.  It can hardly be interpreted 

differently.12  

Furthermore, the jury was entitled to conclude that a police administrator 

with Brown’s extensive credentials and educational background, see R. at 9252–

56, would know about the pressures and inducements in a crime lab to alter 

evidence to satisfy the prosecution.  That pressure is widely recognized.  E.g.,

Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2536 (2009) (forensic analysts 

“may feel pressure—or have an incentive—to alter the evidence in a manner 

favorable to the prosecution”).  Shaler explained the well-known need for 

supervision to prevent criminalists from bowing to pressure. R. at 9467–69.13  And 

Brown knew the message HPD sent criminalists was convictions were valued and 

exonerations were not.  See PX 190; PX 202; PX 341–42; PX 345–46; PX 350–53; 

PX 355–56.  Brown had the knowledge and experience to understand that grossly 

                                          
12 Although Brown denied thinking anyone was acting illegally, the jury was entitled to 

disbelieve him.  See Bazan v. Hidalgo Cnty., 246 F.3d 481, 491–92 (5th Cir. 2001).  Brown 
admitted that “liable” means “being held to account in a court.”  R. at 9290.  His assertion that a 
“liable situation” might mean “time delays in getting the work done,” R. at 9289, was an illogical 
explanation the jury was entitled to reject in favor of the more logical inference that he
understood the City could be “held to account in a court” because criminalists were engaged in 
wrongdoing to process cases faster.
13 The City claims it is an impermissible inference that lack of supervision could cause 
fabrications of evidence.  City Br. at 38.  But the jury did not need to infer anything—the
uncontroverted direct evidence was that this link exists and was widely recognized.  
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inadequate supervision in the Lab was likely to lead criminalists to succumb to 

pressure and tailor their results to the prosecution’s case, as well as to know he was 

being repeatedly warned about a substantial risk the Lab was providing knowingly 

misleading or scientifically incorrect evidence in court.  

The City’s reliance on Walker v. City of New York, 974 F.2d 293 (2d Cir. 

1992), is misplaced.  The Walker court underlined the fact-bound nature of the 

deliberate indifference inquiry:  “[e]ven where the need to train or supervise would 

not be obvious to a stranger to the situation, a particular context might make the 

need for training or supervision so obvious that a failure to do so would constitute 

deliberate indifference.”  Id. at 297.  The court further explained that training or 

supervision could be obviously necessary to address situations “where, although 

the proper course is clear, the employee has powerful incentives to make the wrong 

choice.”  Id.  Rodriguez has presented such a record here.  

The jury was instructed it could find deliberate indifference based on 

obviousness only with respect to the City’s failure to supervise Lab employees.  R. 

at 10,135–39, 10,172.  This distinction is crucial, for even where it may not be 

obvious that specific training would prevent intentional or reckless misconduct, it 

can certainly be obvious that supervision will.  See, e.g., Doe v. Taylor Ind. Sch. 

Dist., 15 F.3d 443, 456–57 (5th Cir. 1994) (en banc) (holding individual supervisor 
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was deliberately indifferent for failure to prevent teacher’s sexual abuse of 

student).

The question is not whether fabricating evidence is a highly predictable 

consequence of the failure to supervise criminalists in the abstract, but whether by 

1987, in the Houston Lab, given the warnings Brown got, fabrication of evidence 

was a highly predictable consequence of the failure to supervise.  See Brown, 219 

F.3d at 461–63 (question is whether it should be obvious to policymaker that 

constitutional violation is highly predictable consequence of failure to train, 

concluding “on these facts” that policymaker was deliberately indifferent, and 

reciting “facts giving notice to Sheriff Moore of the need to train and supervise”); 

Lawson v. Dallas Cnty., 286 F.3d 257, 264 (5th Cir. 2002) (deliberate indifference 

inquiry considers what policymaker “should have known, given the facts and 

circumstances surrounding the official policy and its impact on the plaintiff’s 

rights.”).  

Here, Rodriguez proved Brown knew about the Lab’s disastrous condition: 

caseloads almost twice what was manageable; constant loss of the most 

experienced criminalists; unprofessional work; cutting corners in laboratory 

procedures; lack of training and supervision; lack of quality assurance.  See, e.g.,

PX 192, 195, 198, 199, 200, 202.  Then, in August 1986, Brown learned of the 

substantial risk the lab work used in court was inaccurate, which the Lab 
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administrator reported could lead to municipal liability.  R. at 9289–90; PX 199.  

The jury was entitled to conclude on these facts—and this was properly a question 

for the jury under the district court’s instructions and Brown—that by 1987 it was a 

highly predictable consequence of the utter failure to supervise Bolding that he 

would tailor or suppress evidence to help the prosecution.  And Bolding did so—

not just once, but multiple times: for example, Richard (1987); Rodriguez (1987); 

Riser (1988); Jackson (1988 suppression & 1995 fabrication); Qualls (1989); and 

Estrada (1992).  PX 39 at 95, 102–12.

2. Rodriguez Also Proved a Prior Pattern of Similar Constitutional 
Violations.

In addition to his evidence of actual notice, Rodriguez also proved Brown 

had constructive notice by virtue of a widespread pattern of similar prior 

constitutional violations.14 Although the City conceded Bolding acted knowingly

and that this was a constitutional violation, R. at 10268–74, Rodriguez did not have 

to prove an identical pattern.  Nothing more than “notice of a pattern of similar

violations is required,” and the “specificity required should not be exaggerated,” 

because the law only requires “that the prior acts be fairly similar to what 

ultimately transpired.”  Estate of Davis v. City of N. Richland Hills, 406 F.3d 375, 

                                          
14 Contrary to the City’s argument, City Br. at 37, Rodriguez did not have to prove Brown had 
actual knowledge of the pattern: constructive notice suffices.  See Connick, 131 S.Ct. at 1360.  
Furthermore, the Pineda decision the City cites concludes “the sheer numerosity of incidents can
provide evidence of constructive knowledge.” Pineda, 291 F.3d at 330 n.13 (emphasis in 
original).  Here, the number of prior incidents is staggering.  
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383 (5th Cir. 2005) (emphasis in original).  Similar constitutional violations 

include any reckless or knowing creation of inaccurate or misleading evidence by 

the Lab.  See Griffith, 899 F.2d at 1435; Pierce, 359 F.3d at 1299.  Recklessness 

would include, for example, instances in which a criminalist knows the results are 

the product of incomplete or otherwise scientifically infirm procedures.  

The evidence of a prior pattern of similar constitutional violations was 

extraordinary.  Bromwich’s team reviewed 1,020 serology cases done between 

1980 and 1992.  PX 39 at 67.  In 110 of those cases—over 10% of the sample—

serologists failed “to report potentially probative results that the analysts in fact 

obtained,” and these omissions almost always favored the prosecution.  Id. at 93–

94 & n.120.  There is no doubt a serologist presents misleading and inaccurate 

evidence where she performs a test, gets an exculpatory result, and then provides a 

report omitting that exculpatory result.  The jury could reasonably find that each 

case in the pattern Bromwich described was the result either of intentional 

misconduct—“analysts tailor[ing] results to meet the expectations of 

investigators,” id. at 68—or at least recklessness, such as an analyst reporting only 

the outcome favorable to the prosecution when unsure of the proper interpretation 

or the reliability of the results.

The omission of “potentially probative typing results that were not 

consistent with a known victim or suspect” was evident in the work of all 17 
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serologists who worked at the Lab between 1980 and 1992, and defined “the

engrained culture of forensic serological analysis in the Crime Lab.”  Id. at 37.  

Bromwich identified 209 serology cases between 1980 and 1992 that had “major 

issues,” including 110 involving the failure to report potentially probative results 

actually obtained.  Id. at 72, 93.  One hundred seventeen of the 209 “major issue” 

cases, or 55% of them, predated 1987.  Id. at Appx. D (117 case numbers begin 

with “86” or earlier).  The jury could reasonably conclude that approximately 55% 

of the 110 cases Bromwich identified as omitting potentially probative typing 

results favorable to the defense occurred before Rodriguez was tried, and that these 

60 cases represented a prior pattern of knowingly or recklessly inaccurate and 

misleading lab evidence that Brown should have known about.

The City claims “Rodriguez had to produce detailed evidence” about each of 

those 60 cases.  City Br. at 33.  Not so.  Bromwich’s evaluation of those cases was 

a City admission, and Rodriguez was entitled to rely on that admission, including 

Bromwich’s view that the serology work reflected a “pervasive pattern of avoiding 

the reporting of results inconsistent with the victim or a known suspect” and that 

this pattern began in 1980.  PX 39 at 74, 94.  The City never disputed this 
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conclusion at trial, even though all of Bromwich’s work, including the underlying 

data, was available to and owned by the City.  See, e.g., PX 37 at 13.15  

The City posits that “lab errors are not the same as lies.”  City Br. at 40.  But 

Rodriguez needed to prove only recklessly inaccurate evidence, not lies.  Pierce, 

359 F.3d at 1299.  The jury could reasonably find that contemporaneous 

memoranda from the Lab indicated that the criminalists’ work was at least 

recklessly erroneous.  The Lab administrator reported in December 1984 that 

criminalists were “doing less than a professional job,” PX 195, and in August 1986 

that the Lab had made a conscious decision to “cut additional corners in laboratory 

procedures,” PX 199.  These reports proved analysts had consciously abandoned 

the scientific method (“cut[ting] additional corners”) on which the accuracy and 

reliability of their reports depended.  See Miller, 519 F.3d at 237.  Bromwich 

confirmed “serologists almost universally failed to use generally accepted forensic 

science principles” and that “there was no meaningful quality assurance 

program…in the Serology Section under Mr. Bolding.” PX 39 at 37, 72 n.92.  

These were no mere lab errors.  Knowing deception about the use of proper 

                                          
15 Bromwich reported the details of misrepresentations of lab evidence in several specific cases, 
including Richard, Hodge, and Luna, which involved Kim as the analyst, PX 39 at 94–95 (in 
September 1987 report, Kim included Hodge as contributor when her actual results excluded 
him), 103 (in August 1987 report, Kim stated Richard was a non-secretor who was not 
eliminated when her test showed he was a secretor who was), 101–02 (Kim likely engaged in 
selective reporting of serology results to inculpate Luna in 1990); and Jackson, Riser, and 
Qualls, which involved Bolding, id. at 95 (Bolding suppressed results in 1988, and then altered 
worksheets to implicated Jackson in 1995), 111 (Bolding altered analytical results to implicate 
Riser in 1988), 102–03 (Bolding misreported results to implicate Qualls in 1989).

Case: 11-20763     Document: 00511772456     Page: 44     Date Filed: 02/29/2012



35

scientific procedure, or at best reckless disregard, was the modus operandi in the 

Lab, and Brown knew it.

Rodriguez presented substantial evidence of a pattern of prior constitutional 

violations and contemporaneous memoranda advising Brown the Lab had 

abandoned scientific procedures and that the City could be held liable.  Bromwich 

confirmed that disregard for generally accepted forensic science principles 

pervaded the work and culture of Serology, which frequently produced lab reports 

omitting exculpatory evidence.  From this the jury could reasonably conclude that 

Brown actually knew the Lab was producing recklessly or intentionally inaccurate 

scientific reports, or at the very least that Brown “would have known of the 

violations if [he] had properly exercised [his] responsibilities.”  Pineda, 291 F.3d 

at 330 (quoting Bennett v. City of Slidell, 728 F.2d 762, 768 (5th Cir. 1984) (en 

banc)).  

In fact, Brown admitted (and Shaler confirmed) he had a duty to investigate 

and address any indication that unreliable Lab evidence was used in court.  R. at 

9407, 9411, 9470–74.  And Brown admitted he realized by August 1986 there was 

a substantial risk the Lab’s work being used in court was inaccurate because the 

criminalists were cutting corners and the quality assurance program—the 

supervision—was diluted.  R. at 9289.  But Brown did nothing.  The jury could 

reasonably conclude that, had Brown properly exercised his responsibilities, he 
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would have discovered the pattern of inaccurate and misleading serology later 

described by Bromwich.  

3. Rodriguez Proved Brown Reacted With Deliberate Indifference.

The unrebutted expert evidence established that “protocol drift” leading to 

false results was a known risk in crime labs, that the risk was exacerbated by high 

case loads and inadequate supervision, and that the only acceptable response was 

to limit case loads and increase supervision to ensure the science was honest and 

reliable.  R. at 9475–78.  By 1987, Serology’s caseload was twice the national 

average, and successive Lab heads and Bolding had been warning for years of the 

critical situation in the Lab, including unreliable evidence.  PX 192; PX 195; PX 

198; PX 199; PX 204; R. at 9579–80, 9723–26.  Brown never directed the Lab to 

reduce its output to a level that ensured the evidence generated was correct and the 

criminalists’ work was supervised; never investigated what was wrong in the Lab; 

never addressed the obvious inadequacies in supervision, training, and protocols; 

and never considered shutting the Lab down until it could produce reliable 

evidence.  R. at 9297–98, 9408, 9413.  Brown’s actions sent the message to the 

Lab that bowing to pressure from prosecutors—and producing incorrect results—

were not concerns to him; his only concern was getting out results in time for 

prosecutors.    
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The City’s argument that Brown “made considerable efforts to respond” to 

the problems in the Lab, City Br. at 41, simply disputes the jury verdict.  Nothing 

but Brown’s own testimony indicates he made any such efforts; as the jury was 

free to disregard this evidence, this Court must as well.  Reeves, 530 U.S. at 150–

51 (court must disregard all evidence favorable to movant that jury need not

believe).  Bolding testified he never got any response from Brown to his “alarms” 

about the emergency in Serology.  R. at 9598.  And Brown’s repeated argument 

that he could not persuade the City to spend more money on the Lab is irrelevant, 

even if credited, because blaming the City Council is no defense: the jury found the 

City liable for the City’s policy. Furthermore, despite Brown’s protestations, the 

documentary evidence showed that Brown had the ability to address salaries and 

benefits himself within his existing authority.  PX 201; R. at 9402.  The evidence 

amply justified the jury’s finding that Brown was deliberately indifferent.

C. The Jury’s Finding of Moving Force is Supported by Substantial 
Evidence.

The jury’s finding that inadequate supervision or training was the moving 

force behind the violation of Rodriguez’s rights is fully supported by the record.  

The district court properly instructed the jury that Rodriguez “must demonstrate 

that the failure to provide adequate supervision or training played a substantial part 

in bringing about or actually causing harm to [Rodriguez], and that the harm to 

[Rodriguez] was either a direct result or a reasonably probable consequence of the 
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act or omission.”  R. at 10172.  Rodriguez proved that grossly inadequate 

supervision and training caused the constitutional violation in two ways: by 

directly producing the violation, and by providing the opportunity for the 

misconduct to occur.

1. Inadequate Supervision and Training Directly Caused the 
Violation.

The immediate cause of Rodriguez’s wrongful conviction was Bolding’s 

false report to the prosecutor that Yanez could be excluded as a contributor to the 

semen stain.  R. at 10771.16  Bolding was able to so report only because Kim’s 

written lab report incorrectly failed to state that Yanez was included as a potential 

contributor.17  See PX 39 at 198–201. Had Kim’s written report—which was 

entered into evidence at Rodriguez’s criminal trial—properly stated that Yanez 

was included, Bolding would never have had the opportunity to report to the 

contrary.  The jury reasonably could find that Kim’s failure was the result of 

                                          
16 As the very citation the City provides demonstrates, City Br. at 25–26 (citing Supp. R. at 580), 
Rodriguez never changed the constitutional violation alleged. Rodriguez argued, and the jury 
was instructed, that the violation was providing a misleading and scientifically inaccurate report 
to the prosecutor.  R. at 10170.  The jury found Bolding’s report to the prosecutor played a 
substantial part in bringing about or causing Rodriguez’s injury, R. at 10170-71, 10771, which is 
all Zahrey v. Coffey requires.  221 F.3d 342, 351 (2d Cir. 2000) (question is “whether the 
deprivation of liberty may be considered a legally cognizable result of the initial misconduct”).
17 The City claims there is no evidence “Kim’s written report was in any way ‘incorrect.’”  City 
Br. at 28.  But there is: Bromwich states that Kim’s report “incorrectly excluded Mr. Yanez as a 
potential donor to the evidence.”  PX 39 at 201.  
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inadequate supervision and training and that it directly caused Bolding’s false 

report and the harm to Rodriguez.18  

Crime Lab customs also caused Bolding’s knowingly false report to the 

prosecutor.  Shaler described the widely recognized pressure on lab analysts to 

tailor evidence to fit the prosecution’s case, and how “supervision of the laboratory 

then becomes the critical aspect of making sure this does not happen.”  R. at 9464–

69.  But the Crime Lab had essentially no supervision of Serology.19  PX 39 at 85–

86.  Bolding described the pressure in the Lab in this period.  R. at 9723–32,  9580, 

9595; PX 113.  Shaler testified that the risk of bad and fraudulent science is 

amplified when lab analysts are not properly trained, do not have confidence in 

their abilities, work unmanageable case loads, and face budget limitations.  R. at 

9472–78.  That all these factors characterized the HPD Crime Lab in the 1980s

bears directly on causation.  See, e.g., PX 39 at 26, 36–37, 68, 74.  

Shaler explained that staffing and budget cuts were widespread problems in 

crime laboratories in the 1980s, and that the proper response was to reduce 

pressure and maintain effective supervision by limiting caseloads, even if longer 

                                          
18 Kim’s track record of producing scientifically incorrect reports, as well as the need to train and 
better supervise her, are discussed at length in the Bromwich Report, see, e.g., PX 39 at 84, 88, 
93–97, 101–03, 195–204, and Shaler’s testimony, R. at 9456–58, 9462, 9469–71, 9517.
19 Offering no evidence, the City argued at trial that supervising Bolding was unnecessary 
because he was lead serologist.  The jury was entitled to believe the contrary evidence actually 
introduced that the City had a duty to supervise Bolding, R. at 9476, 9741, and that the failure to
supervise him was “a very significant departure from the generally accepted forensic science 
principles prevailing at the time.”  PX 39 at 86.
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backlogs resulted.  R. at 9475–76.20  But Brown ignored multiple warnings about 

the emergency situation, including inadequate supervision, inadequate training, 

excessive caseloads, understaffing, and, most critically, bad science.  R. at 9297–

98, 9408.  Instead, Brown’s approach increased caseloads to avoid backlogs.  R. at 

9340; PX 196.  And criminalists understood that convictions—not exonerations—

were valued.  See, e.g., PX 341–42; PX 190.  

Although manipulation of forensic evidence—what Justice Scalia called 

“alter[ing] the evidence in a manner favorable to the prosecution”—is regrettable, 

it is also predictable.  Melendez-Diaz, 129 S.Ct. at 2536. Shaler testified that 

proper supervision must include monitoring analysts’ work and imposing 

discipline when they succumb to pressure to be part of the prosecution team.  R. at 

9464–69.  The jury reasonably could find that Bolding bowed to pressure to 

provide results that helped the prosecution’s case (there was no other reason for 

him to fabricate evidence against someone he never met); and that Bolding’s effort 

to help the prosecution with a misleading report was a reasonably probable 

consequence of the City’s  failure to supervise and train.

                                          
20 The City claims understaffing is “immaterial…[because] the most experienced serologists
handled Rodriguez’s case.” City Br. at 41-42.  But the evidence showed that understaffing 
reduced supervision and training and increased caseloads for everyone in the Lab.  PX 39 at 24 
n.29  Even if Kim and Bolding were HPD’s “most experienced” serologists, they still were 
overworked, unsupervised, and not very good.  See, e.g., id. at 200 (Bolding and Kim did not 
employ “basic technical and interpretive principles of forensic serology.”).
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The production of knowingly or recklessly misleading and inaccurate reports 

was not limited to Rodriguez, and it was not limited to Bolding.  Given the absence 

of proper scientific methods, the Lab’s case work was generally unreliable, PX 39 

at 85–86, as the analysts themselves knew, PX 195; PX 199; PX 202.  In 10% of 

all serology cases, analysts failed to report probative results they actually obtained; 

this selective reporting almost always favored the prosecution.  PX 39 at 93–94 & 

n.120.  These problems were “the product of defective procedures employed in the 

Serology Section throughout the relevant time period, as well as the Crime Lab’s 

systematic failure to adequately train and supervise its serologists.”  Id. at 74. As 

the Supreme Court observed in Bryan County, such pattern evidence tends to show 

that a custom of inadequate supervision or training “rather than a one-time 

negligent administration of the program or factors peculiar to the officer involved 

in a particular incident, is the ‘moving force’ behind the plaintiff’s injury.”  

520 U.S. at 407–08. 

2. Lack of Supervision Provided the Opportunity for Bolding’s 
Misconduct.

Rodriguez also proved moving force with evidence that Brown had the

ability to prevent the violation, but failed to do so.  See, e.g., Doe, 15 F.3d at 456–

57 (individual supervisor could be liable for failing to prevent teacher’s sexual 
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abuse of student once given notice of risk this would occur).21 Here, just as in 

Doe, the jury had substantial evidence that, whatever Bolding’s motivations or 

moral failings, Brown could have prevented the violation if he reacted minimally 

appropriately to the warnings he received.  

The Lab warned Brown it was recklessly—if not fraudulently—providing 

bad evidence for use in court.  PX 195; PX 202; PX 199.  Bolding was sounding 

the alarm about these same problems for years.  R. at 9579–80, 9723–26.  Brown 

admitted he had a duty to investigate and address any indication that unreliable Lab 

evidence was used in court. R. at 9407, 9411.  Shaler testified that when one 

unreliable result is discovered, supervisors must examine other cases to see if there

is a broader pattern with that analyst or the lab.  R. at 9470–71.  If the error is 

blatant, the analyst must be removed from casework. R. at 9468–69.  Shaler further 

testified that supervisors should investigate, reorganize, and retrain when given 

warnings about deteriorating proficiency and insufficient training and staffing like 

those Bolding and other Lab employees made repeatedly in the mid-1980s. R. at 

9471–74.  But Brown never investigated.  R. at 9408.  And Brown never 

supervised.  PX 39 at 85–86. 

The City admitted the failure to supervise serology work in the Lab was “a 

very significant departure from the generally accepted forensic science principles 

                                          
21 Although Doe concerns individual supervisory liability, not Monell, the Court noted it was 
applying the same causation standard as Canton.  15 F.3d at 453.  
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prevailing at the time.”  PX 39 at 86.  And the City admitted that such supervision 

would have detected and corrected errors in Serology’s interpretation, 

documentation, and presentation of results whatever the reasons for them.  Id. at 

101–03.  Indeed, given the universal nature of the problems in the Lab, any 

investigation or minimally adequate supervision would have uncovered them.  The 

City’s own actions—not taken until after the Crime Lab was publicly criticized in 

2002—demonstrate that adequate supervision would have prevented Rodriguez’s 

wrongful conviction.  See R. at 9175–76 (City closed DNA section within one 

week of start of outside audit); R. at 9211–15; PX 316 (within a few months, police 

investigators with no scientific expertise determined Bolding had been untruthful). 

The City cites Connick to challenge the causal link, but the majority opinion 

did not address causation.  Connick, 131 S.Ct. at 1358 n.5. Justice Scalia, in a 

concurring opinion joined only by Justice Alito, did question how better training in 

Brady could have prevented what he characterized as a “miscreant prosecutor” 

from willfully suppressing evidence “in an effort to railroad Thompson.”  131 S.Ct. 

at 1368.22  But as the evidence in this case demonstrates, and the law recognizes, 

see Doe, 15 F.3d at 456–57, even when training cannot prevent intentional 

                                          
22 Kim’s exclusion of Yanez was not the conduct of a “miscreant,” but of a badly trained 
serologist with “a fundamental misunderstanding of basic serology principles.”  PX 39 at 199.  
Justice Scalia’s arguments do not apply to her conduct at all.
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wrongdoing, supervision can.23  Indeed, as HPD’s own policies acknowledge, 

deterring wrongful conduct by employees is one important purpose of supervision.  

PX 316 at 56 (“Supervisors will not permit or otherwise fail to prevent violations 

of the law”).  See also Jennifer Arlen and Reiner Kraakman, Controlling 

Corporate Misconduct: An Analysis of Corporate Liability Regimes, 72 N.Y.U. L. 

Rev. 667, 706 (1997) (“[A] program of credible monitoring can deter misconduct 

by increasing the likelihood that it will be detected and sanctioned.”).  The jury had 

ample basis for its finding that Chief Brown’s choice in 1986 not to respond to the 

known and reported risk of bad scientific evidence being used to convict citizens—

by policing the work, investigating the problem, and removing offenders—was the 

moving force behind the use of a knowingly inaccurate serology report to convict 

Rodriguez more than a year later. 

Moreover, nothing in the evidence establishes that Bolding was a 

“miscreant” who sought to “railroad” Rodriguez.  To be sure, Bolding’s pre-trial 

report to the prosecutor was “knowingly misleading and scientifically inaccurate.” 

Bolding applied the fundamental rule of serology at issue incorrectly when he 

excluded Yanez as a potential contributor in Rodriguez, but applied the same rule 

                                          
23 Rodriguez’s claim does not require that the City supervise Bolding during the pretrial 
conference with the prosecutor any more than Doe’s required the supervisor to be physically 
present during the teacher’s sexual abuse of his teenaged student.  Doe, 15 F.3d at 457.  
Supervision would include intervention to deprive Bolding the opportunity to fabricate in 
Rodriguez and would eliminate the culture in which Bolding was free to fabricate because he 
knew no one would ever review what he had done.  
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correctly a few months later in Dutton when doing so helped the prosecution.  R. at 

9757–61.  But Bolding also testified that he did not agree with the fundamental 

rule, R. at 9784–85, and claimed it was merely “the prevailing feeling in many 

scientific venues.”  R. at 9758–59.  Although Bolding therefore knew his exclusion 

of Yanez was both scientifically inaccurate (because it was counter to the 

prevailing scientific norm) and misleading (because Bolding failed to state that it

was counter to the scientific norm), Bolding appears to have believed his exclusion 

of Yanez was at least arguably valid.  R. at 9785.

Given this evidence, Bolding may well have been motivated to support the 

prosecution of a defendant he believed to be guilty (based on the other evidence 

against him), and therefore applied the interpretive rule he favored even though he 

knew it was contrary to the prevailing scientific view.  

Bolding testified that the Section was under enormous pressure (consistent 

with the contemporaneous memoranda) and that he sometimes lied under pressure.  

That uncontroverted testimony was consistent with Shaler’s testimony, the 

Supreme Court’s observation in Melendez-Diaz, and, indeed, the inherent fallibility 

of humans who by nature may buckle under pressure.  Bolding also testified that he 

had been “sounding the alarm” about the “emergency” situation in Serology for 

years, but that his warnings fell on deaf ears.  The jury could reasonably find that 

the moving force behind Bolding’s false pretrial report was the pressure on badly 
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trained and unsupervised criminalists to produce results with too little time, too 

many cases, and the other conditions that persisted in the Lab because of Chief 

Brown’s deliberate indifference.  

D. The Bromwich Report Was Properly Admitted.

Admission of evidence is reviewed for abuse of discretion, and may only be 

overturned if it is “manifestly erroneous.”  Brumfield v. Hollins, 551 F.3d 322, 330 

(5th Cir. 2008).  Here, the district court’s admission of the Bromwich Report as 

substantive evidence against the City was entirely correct as a matter of law and

fact.  R. at 5950–51; Supp. R. at 805–06.  See, e.g., Pilgrim v. Trustees of Tufts 

Coll., 118 F.3d 864, 870 (1st Cir. 1997); Wagstaff v. Protective Apparel Corp., 760 

F.2d 1074, 1078 (10th Cir. 1985); Penguin Books USA, Inc. v. New Christian 

Church of Full Endeavor, Ltd., 262 F. Supp. 2d 251, 259 (S.D.N.Y. 2003).  The 

court held the Report constituted an admission by a party opponent in two ways: 

the City “manifested an adoption or belief in the truth of the Report” under Federal

Rule of Evidence 801(d)(2)(B); and the Report is “a statement by a person 

authorized by the City to speak on the subjects covered in the Report” under 

Federal Rule of Evidence 801(d)(2)(C).  Supp. R. at 806. 24  

                                          
24 The City’s suggestion that the district court admitted the Bromwich Report as a statement by 
an agent under Rule 801(d)(2)(D), City Br. at 35, is  flat wrong.
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The City mischaracterizes the testimony of HPD Assistant Chief Montalvo 

and appeals to policy over law in trying to find evidentiary error.25 But Montalvo 

clearly testified both that Bromwich was authorized to speak on behalf of the City 

and that the City had manifested a belief in the truth of the Report.26  The City 

certainly cannot demonstrate that the district court’s resolution of both these 

“preliminary factual questions concerning the admissibility of evidence … [was] 

clear[ly] erro[neous].”  R.R. Mgmt. Co. v. CFS La. Midstream Co., 428 F.3d 214, 

217 (5th Cir. 2005).27

The City’s charge that Bromwich is not an expert and his findings are 

“unsupported” and “conclusory,” City Br. at 34–36, is belied by its admission—a 

                                          
25 Even were it appropriate to consider the City’s policy arguments, they are misguided.  
Bromwich’s investigation was a major asset to the City.  The City commissioned it precisely 
because the problems in the Crime Lab were so pervasive it wanted a public investigation “to re-
establish the integrity and credibility of the lab’s operations in the eyes of Houston citizens and 
the criminal justice community at large.”  Supp. R. at 794; see also PX39 at 1. That is why the 
City published the Report and adopted almost all its recommendations.  
26 R. at 9162-65 (City’s contract with Bromwich required a “complete and accurate” final report; 
City accepted Report under terms of the contract paying over $5 million for it); R. at 9166-71 
(City carefully reviewed Report and noted any disagreements, which were reflected in the final 
report; none concerned Serology in the 1980s); R. at 9172-74 (Bromwich authorized to speak on  
City’s behalf on this subject, City chose to publish Report and has implemented the vast majority 
of Bromwich’s recommendations).
27 The lone case the City cites, United States v. Garza, 448 F.3d 294 (5th Cir. 2006), does not 
help it.  Garza, a criminal defendant, sought to offer an OIG investigator’s report to impeach a
prosecution witness.  The prosecution never manifested a belief in the truth of the report 
(precluding admission under Rule 801(d)(2)(B)) and the Fifth Circuit noted the special concerns 
with admitting statements of any federal agent as U.S. admissions in criminal trials (preventing 
admission under Rule 801(d)(2)(D)—a provision not at issue in Rodriguez).  The Court held the 
trial court had not abused its discretion in excluding the report—which it said did not mean it 

would have been error to admit it.  Id. at 296–99.
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mere five pages later—that his was an “extensive investigation requiring review of 

more than 1,000 files by no less than five expert serologists.”  Id. at 39; see also R. 

at 9160–61, 9168, 9172 (City repeatedly acknowledges expertise of Bromwich and 

his team).  Further, whether Bromwich (or the eminently qualified scientists on his 

team, all of whom the City approved) are experts under Daubert is beside the 

point.  As the district court correctly held, the Bromwich report is a nonhearsay 

admission by the City—not expert opinion evidence under Rule 702.

E. The District Court Properly Submitted a So-Called “Single Incident” 
Instruction. 

Factually, this is not a case of a “single incident” of misleading lab reports, 

because Rodriguez proved repeated fabrication and suppression in the Lab, as 

reported in Bromwich’s methodical investigation and findings.  Legally, however, 

Rodriguez was not required to rely solely on that pattern evidence to show 

Brown’s deliberate indifference given the compelling direct communications 

warning Brown about the Lab’s wrongful conduct.  Therefore, the district court 

properly instructed the jury on both ways of finding deliberate indifference because 

Rodriguez’s claim also satisfied the “single-incident exception”: it should have 

been obvious to Brown that it was highly predictable citizens would suffer 

constitutional deprivations in the absence of any meaningful supervision in 

Serology, even if he had no reason to know of the prior pattern.  See Canton, 489 

U.S. at 390 & n.10; Brown, 219 F.3d at 461. 
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The City’s description of the law is flat wrong—none of the cases it cites 

requires a complete absence of supervision for the “single-incident” exception to 

apply.  See, e.g., Cozzo v. Tangipahoa Parish Council—President Gov’t, 279 F.3d 

273, 288 (5th Cir. 2002) (“single incident exception” requires proof of “the need 

for additional or different ... training.”) (internal quotation omitted). 

But even if the law required no supervision at all, the district court properly 

submitted the instruction because the evidence supports a finding of no supervision 

of Bolding: Bolding admitted he was completely unsupervised, R. at 9732–36, and 

Bromwich found no evidence anyone reviewed any of his work, PX 39 at 85. The 

City never requested a jury question on whether Bolding was supervised, and 

therefore the City waived a jury trial on the issue and the district court is 

considered to have made a finding of no supervision consistent with the judgment 

it entered. FED. R. CIV. P. 49(a)(3).  

The City also waived any challenge to the sufficiency of the evidence on the 

single incident theory.  To the extent the City contested the sufficiency of the 

evidence on remand, it did so only in a single paragraph of its reply brief.  Supp. R. 

at 778–79. In the Southern District of Texas, arguments raised for the first time in 

a reply brief are waived.  See Murphy v. Abbott Labs., — F. Supp. 2d —, 2011 WL 

5416333, *14 n.9 (S.D. Tex. Nov. 8, 2011).  And because the City did not properly 

present this argument to the district court in its motion for judgment as a matter of 
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law on remand, this Court may not enter judgment for the City on that basis.  

Downey v. Strain, 510 F.3d 534, 543–44 (5th Cir. 2007).  

Finally, the district court properly submitted the single incident and pattern 

theories to the jury in one question because both theories were supported by the 

law and the evidence, as the district court confirmed on remand.  And contrary to 

the City’s assertion, City Br. at 45 n.16, Rodriguez’s pattern evidence was not the 

district court’s sole basis for reinstating the judgment.  The district court’s order on 

remand discussed the pattern evidence at greater length than the single incident 

theory simply because the City’s motion on remand focused on the pattern 

evidence and its opening brief on remand never challenged submission of the 

single incident theory.  Supp. R. at 556–63.  Nonetheless, the district court held the 

single incident theory was properly submitted to the jury because “Connick

reaffirmed that deliberate indifference can be established by either proving a 

pattern of prior violations, or by proof of obviousness (the single incident 

exception).”  Id. at 819.  

F. The District Court’s Instruction on Deliberate Indifference Accurately 
Stated the Law and the City Waived Any Objection.

“It is well-settled that a district court does not err by giving a charge that 

tracks this Circuit’s pattern jury instructions and that is a correct statement of the 

law.”  United States v. Whitfield, 590 F.3d 325, 354 (5th Cir. 2009).  The Fifth 

Circuit Pattern Instruction on municipal liability predicates liability on either 
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deliberate indifference or gross negligence.  Fifth Circuit Pattern Jury Instructions 

(Civil) §10.3 (West 2005).  The district court’s instruction eliminated “gross 

negligence” and strictly limited deliberate indifference to “conscious or reckless 

disregard of the consequences of one’s acts or omissions,” which it said “requires 

more than negligence or lack of ordinary care.”  R. at 10,171.  This accurately 

stated the law.  See Farmer v. Brennan, 511 U.S. 825, 836 (1994) (“[A]cting or 

failing to act with deliberate indifference to a substantial risk of serious harm … is 

the equivalent of recklessly disregarding that risk.”).28  

The City never objected to the instruction on deliberate indifference, and 

even now does not specify what additional or different language should have been 

included. 29  

G. The Attorney Fee Award Was Reasonable.

“Due to the district court’s superior knowledge of the facts…, the district 

court has broad discretion in setting the appropriate award of attorneys’ fees.”  

Watkins v. Fordice, 7 F.3d 453, 457 (5th Cir. 1993).  The district court properly 

                                          
28 Farmer observed that “reckless” sometimes means subjective awareness of a risk.  511 U.S. at 
836–37.  Because the lower objective standard applies in this Monell action, any ambiguity in the 
term “reckless” helped the City.

29 The City fails to mention that immediately after the first question from the jury about
deliberate indifference, the jury sent a second note saying “Never mind on the previous question.  
Please retract the last question.”  R at 10,756, 10,768.  Thus the jury clearly indicated it was not
confused as to the meaning of deliberate indifference.  Cf. United States v. Duvall, 846 F. 2d 
966, 977 (5th Cir. 1988) (noting a judge’s “duty to clear away the confusion … that the jury 
expresses”).  
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used the lodestar method to calculate the attorney fee award.  See Perdue v. Kenny 

A., 130 S.Ct. 1662, 1673 (2010) (“strong presumption” that lodestar produces 

reasonable fee).  It found the hours requested generally reasonable, but applied a 

10% reduction to Susman Godfrey hours to account for any learning curve Mark 

Wawro needed for a civil rights case.  R. at 13,031.  After reviewing evidence of 

counsel’s standard rates, rates charged by similarly-situated attorneys, fee awards 

in other cases, and declarations of both parties’ experts, the district court also 

found that several of counsel’s normal billing rates exceeded “the customary fees 

for work of comparable quality in the Houston legal community” and reduced 

them.  Rather than the requested rate of $800 per hour for lead counsel Barry 

Scheck and Mark Wawro, the court awarded a rate of $535 per hour.30  Id. at 

13,031–33.  These factual determinations of the reasonableness of hours and rates 

are reviewed for clear error.  Louisiana Power & Light Co. v. Kellstrom, 50 F.3d 

319, 324 (5th Cir. 1995).

1. The District Court’s Finding of Reasonable Hours Was Not 
Clearly Erroneous.

The City now claims the hours awarded violated its due process rights, but 

failed to preserve any such argument below, and does not press it here with either 

analysis or authority.  See, e.g., McIntosh v. Partridge, 540 F.3d 315, 325 n.12 (5th 

                                          
30 The City argues that counsel should not be compensated at the rates of “lions of the bar,” but 
the district court reduced Scheck and Wawro’s normal rates by about one-third to rates it found 
were in line with prevailing rates in the Houston legal market. 
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Cir. 2008) (must adequately brief issue on appeal); FDIC. v. Mijalis, 15 F.3d 1314, 

1326–27 (5th Cir.1994) (must adequately raise issue before district court).  The 

City does not argue the district court applied the wrong legal standard, but rather 

objects to the factual finding that Rodriguez’s dismissed claims were “inextricably 

intertwined with his prevailing claim against the City of Houston” and thus that no 

reduction in fees was necessary due to the dismissal of some defendants.  City Br. 

at 47.31

The City makes no effort to identify any attorney time for which the district 

court actually compensated Rodriguez that was not inextricably intertwined with 

Rodriguez’s successful claim against the City.  Instead, the City merely suggests 

that Rodriguez’s claims arising from the City’s alleged “improper police 

investigation” and the County’s alleged “Brady violations” were not inextricably 

intertwined with the claim for fabrication of evidence on which Rodriguez went to 

trial.  City Br. at 48.  That argument is belied by a glance at the City’s affirmative 

defenses, which allege that Rodriguez’s injury was caused not by fabricated 

evidence but by “the State of Texas” (referring to Brady violations and other 

                                          
31 Without identifying any specific entries to which it objects, the City also complains, in a 
footnote, that Rodriguez’s fee application included improper “block” billing.  City Br. at 47 n.17.  
Even if this argument were not considered waived for failure to press it on appeal, see Procter & 
Gamble Co. v. Amway Corp., 376 F.3d 496, 499 n.1 (5th Cir. 2004), it is clearly unmeritorious.  
First, the district court specifically found that counsel “kept detailed, contemporaneous accounts 
of [their] time.”  R. at 13,031.  Second, the Fifth Circuit recognizes that, even where descriptions 
of time entries are “vague as to precisely what was done,” the district court has “leeway within 
which to accept or reject” the fee application.  Louisiana Power & Light, 50 F.3d at 326-27 
(internal quotation and citation omitted, emphasis in original).  
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alleged wrongdoing by prosecutors) or by alleged “ineffective assistance of 

counsel” (reciting counsel’s alleged failures to master and exploit the evidence 

about the improper police investigation).  R. at 1036, 1038–40.  The City 

maintained these defenses through trial.  See, e.g., R. at 9145–51. 

Furthermore, Rodriguez eliminated time devoted solely to claims against 

other defendants.  R. at 10,859, 11,030, 12,864, 12,872–75.  When that time was 

included in a block with time for other tasks, Rodriguez eliminated the entire 

block.  R. at 12,875.

2. The District Court’s Determination of Reasonable Rates Was Not 
Clearly Erroneous.

The City’s objection to the hourly rates awarded applies only to lead 

counsel, Mr. Scheck and Mr. Wawro.  The City cannot dispute that Mr. Scheck’s 

rate should be set at the top of the relevant market based on his role as one of the 

nation’s foremost civil rights lawyers, his unique expertise in the causes of 

wrongful convictions as co-founder of the Innocence Project, and his unmatched 

experience litigating § 1983 wrongful conviction claims.  The City also admits 

that, even if the market were limited to civil rights cases in the Southern District of 

Texas, it would reasonably include a rate of $500 per hour.  City Br. at 50.  Thus, 

the City’s claim is that the district court clearly erred because it awarded 

Mr. Scheck $35 per hour—a mere 7 percent—more than its own expert admits is 

reasonable.  Similarly, the City cannot dispute that, due to his own litigation 
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expertise, Mr. Wawro routinely earns $800 per hour—1.5 times the $535 rate the 

district court awarded—from paying clients for work on complex federal litigation, 

nor that the trial court reduced the Susman Godfrey hours by 10% across the board 

to account, in part, for the learning curve in this civil rights case.32  

While the distinction the City advances is immaterial given the evidence of 

reasonable rates, it is incorrect that the relevant market is limited to civil rights 

litigation.  The Supreme Court recently made this clear when it held the rate to be 

awarded is the “attorney’s true market value,” so that “an attorney is compensated 

at the rate the attorney would receive in cases not governed by the federal fee-

shifting statutes.”  Perdue, 130 S.Ct at 1674.  “[T]he relevant market for purposes 

of determining the prevailing rate to be paid in a fee award is the community in 

which the district court sits.”  Scham v. District Courts Trying Criminal Cases, 148 

F.3d 554, 558 (5th Cir. 1998); see Hopwood v. State of Texas, 236 F.3d 256, 281 

(5th Cir. 2000) (Austin legal market); Walker v. U.S. Dep’t of Housing & Urban 

Dev., 99 F.3d 761, 770 (5th Cir. 1996) (Dallas legal market); see also Covington v. 

District of Columbia, 57 F.3d 1101, 1111 (D.C. Cir. 1995); Student Pub. Interest 

Research Grp. of New Jersey, Inc. v. AT&T Bell Labs., 842 F.2d 1436, 1446 (3d 

Cir. 1988); Blum v. Stenson, 465 U.S. 886, 893 (1984).  At most, the cases the City 

                                          
32 The reasonable rate issue is a dispute over $27,060.95 in compensation based on Scheck’s 
time and $77,545.13 based on Wawro’s time, a total of $104,606.08.  That is just 3% of the 
award of attorney fees and costs of $3,475,948.66.  See R. at 13,032-34.
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cites hold that counsel must provide sufficient evidence supporting the 

reasonableness of their requested rates.  Rodriguez did.

CONCLUSION

The judgment should be affirmed.

Dated:  February 29, 2012.
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