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I. Introduction 

It is undisputed that Jeffrey Deskovic spent 16 years of his life, from ages 16 to 32, 

wrongfully imprisoned for horrible crimes he had nothing to do with—the heinous rape and 

murder of his classmate—which were actually committed by then-30-year-old neighborhood 

crack-addict Steven Cunningham. P. 1-7.1

Defendants’ motion only underscores that this is not a case for summary judgment. In 

disregard of the appropriate standard, Defendants consistently ignore the evidence favorable to 

Plaintiff, credit Stephens’ self-serving testimony, and draw all inferences favorable to Stephens, 

not Plaintiff. While this may represent the best argument Defendants can hope to put forward in 

front of a jury, it does not come close to meeting their summary judgment burden. Defendants’ 

motion should be denied in full.  

 Perhaps the most shocking aspect of this story is that 

the jury knew at trial that early DNA testing had excluded Jeff as the source of the semen found 

in the 15-year-old school girl’s body. P. 87. So how was it that Jeff was nevertheless convicted? 

First, Putnam County Investigator Daniel Stephens helped coerce a false confession from the 

naïve and overwhelmed teenager. Second, once he learned of the exonerating DNA results, 

Stephens fabricated a claim that Jeff had told him the perpetrator did not ejaculate during the 

rape, which the prosecution relied on to explain away the DNA exclusion and “prove” Jeff’s 

guilt. The evidence proves Stephens bears both moral and legal responsibility for Jeff’s wrongful 

conviction, and that his employer, Putnam County, is also liable for this malicious prosecution.  

II. Defendants Fail to Comply with Summary Judgment Requirements 

Defendants moving for summary judgment bear the burden of demonstrating there is no 

genuine issue of material fact and they are entitled to judgment as a matter of law. Fed. R. Civ. P. 
                                                 
1 All factual citations are to paragraphs in Plaintiff’s Statement of Additional Material Disputed Facts (abbreviated 
P) or Plaintiff’s Response to Defendants’ Statement of Facts Pursuant to Local Rule 56.1 (abbreviated D). 
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56(c) Giannullo v. City of New York, 322 F.3d 139, 140 (2d Cir. 2003). Under Local Rule 56.1, 

any facts the movant claims are undisputed and material must be included in a separate 

numbered statement, each supported by citations to admissible evidence. Giannullo, 322 F.3d at 

140; Local Rule 56.1 (“Failure to submit such a statement may constitute grounds for denial of 

the motion.”). Defendants’ papers consistently flout these requirements, including facts in the 

brief that appear nowhere in their 56.1 statement, providing citations that do not support the 

asserted facts, and blatantly misquoting the record.2 As courts in this Circuit have consistently 

made clear, the Court would be justified in denying Defendants’ motion on this ground alone.3

III. Standard 

  

If the Court chooses to consider the merits, it may not make credibility determinations or 

weigh the evidence, but instead “is required to draw all factual inferences in favor of, and take all 

factual assertions in the light most favorable to,” Plaintiff. Rule v. Brine, Inc., 85 F.3d 1002, 

1011 (2d Cir. 1996). Keeping in mind that “a jury is free to believe part and disbelieve part of 

any witness’s testimony… the court considering a summary judgment motion must disregard all 

evidence favorable to the moving party that the jury is not required to believe.” In re Dana 

Corp., 574 F.3d 129, 152 (2d Cir. 2009) (internal citations and quotations omitted) (emphasis in 

original). “[I]f there is any evidence in the record from any source from which a reasonable 

inference in [Plaintiff’s] favor may be drawn, [Defendants] simply cannot obtain a summary 

judgment.” Binder & Binder PC v. Barnhart, 481 F.3d 141, 148 (2d Cir. 2007) (internal 

quotation and citation omitted).  
                                                 
2 See, e.g., D. 63-81 (facts included in brief but not 56.1 statement); D. 3, 5, 12, 16, 17, 21, 22, 26, 27, 29, 37, 42, 47, 
54, 55, 58, 61 (citations do not support the asserted facts); D. 39, 41, 43 (misquoting the record).  
3 See N.Y. State Teamsters Conf. Pension and Ret. Fund v. Express Servs., Inc., 426 F.3d 640, 648-49 (2d Cir. 2005) 
(“We have previously recognized that district courts have the authority to institute local rules governing summary 
judgment submissions, and have affirmed summary judgment rulings that enforce such rules.”) (internal citations 
omitted); Monahan v. N.Y.C. Dept. of Corr., 214 F.3d 275, 292 (2d Cir. 2000); N.Y. 10-13 Ass’n, Inc. v. City of New 
York, No. 98 Civ. 1425(JGK), 2000 WL 1376101, *11 (S.D.N.Y. Sept. 22, 2000) (“Failure to comply with Local 
Rule 56.1 would be a sufficient reason to deny the motion for summary judgment.”). 
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IV. Facts 

The facts, viewed in the light most favorable to Plaintiff, establish the following: 

 At around 8:00 a.m. on the morning of Thursday, January 25, 1990, Jeff Deskovic, a 

recently-turned-16-year-old high-school sophomore, arrived at the Peekskill Police station ready 

to take a polygraph exam. P. 2, 29. He was accompanied by his close friend Martin Burrett. P. 

30. In the weeks leading up to January 25, Peekskill police officers had encouraged Jeff to help 

with their investigation into the rape and murder of his classmate, A.C.4

 To Jeff’s surprise, after sending Martin away, the police drove Jeff 40 minutes to 

Brewster, New York, to the private polygraph office of Putnam County Investigator Dan 

Stephens, who was known for having a “knack” for getting confessions.

 P. 9. Unbeknownst to 

Jeff, who was completely innocent of the crime and had no prior experience with the criminal 

justice system, he was their primary suspect. P. 2, 6, 8. Over the course of several encounters, the 

police described specific nonpublic facts of the crime to Jeff, took him to the crime scene and 

pointed out key details, and showed Jeff autopsy and crime scene photographs that included 

other nonpublic facts. They repeatedly asked him for his theories of the crime and praised him 

for his clever intuitions when he repeated facts that they had given him. P. 9. In late January, 

1990, the police told Jeff that they needed further assistance with the investigation, but they 

could not show him the information in the file cabinet until he had taken a polygraph, which 

would give him security clearance. Eager to help the police solve the case, Jeff agreed. P. 12, 17. 

5

                                                 
4 The victim’s name has been redacted in order to protect her privacy and that of her family.  

 P. 13, 30, 31. When he 

arrived at Stephens’ office at around 9:00 a.m. with Officers Tumolo, Levine, and McIntyre, Jeff 

understood that no one but the police knew where he was. P. 31, 32.  

5 The police had used a highly respected NYPD polygrapher, Millie Markman, to do at least two other polygraphs in 
this case. Tumolo denied at his deposition there was any reason why they used Stephens over Markman in Jeff’s 
case, but in his February 6, 1990, letter commending Stephens for his work he indicated that Stephens was chosen to 
get a confession. P. 15, 16. 
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Stephens knew that the police thought Jeff committed the crime but did not have enough 

evidence to arrest him. P. 11, 22. His goal was to get a confession from Jeff. P. 13, 14, 16, 19. 

However, when Jeff told Stephens he was there to help the police solve the crime, Stephens said 

nothing and ushered him into the polygraph room. P. 18, 36. Almost immediately, Stephens 

attached Jeff to the polygraph machine, which remained attached throughout the day. P. 40. A 

polygraph machine attaches via rubber bellows secured around the chest and abdomen by a 

chain, a blood pressure cuff on one upper arm, and electrodes connected to the instrument by 

wires; with all sensors attached, the subject is effectively tied to his chair. P. 39. Over the course 

of the next 8 hours (3-4 times the length of a customary polygraph), Stephens aggressively 

interrogated Jeff, asking the same questions over and over, accusing him of the crime many 

times, failing to accept Jeff’s truthful denials of involvement, intentionally invading his personal 

space, and yelling. P. 33, 41, 42. The police knew that Jeff had eaten nothing since the night 

before, and yet while Levine made multiple trips to pick up food that day, Jeff was not given 

anything to eat or drink except several cups of coffee. P. 37, 38.  Stephens knew that these 

conditions would render any polygraph unreliable.  P. 35. 

The method that Stephens employed for questioning Jeff—the Arther method—had by 

1990 been soundly discredited in the polygraph community as geared toward getting confessions 

rather than determining if someone is telling the truth. P. 23-25. Indeed, the chance of an 

innocent person passing an Arther polygraph is no better than flipping a coin. P. 25. Stephens 

knew better, as he had also been trained in the Backster method, which is considered a valid 

deception-detection technique in the polygraph community. P. 24, 26, 27. Similarly, despite his 

training in the superior numerical scoring analysis, Stephens scored Jeff’s test using global 
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analysis, which by 1990 was widely known among polygraphers as inferior due to its tendency to 

produce false positives with innocent test subjects. P. 28. 

Plaintiff’s expert Professor Charles Honts6

After completing the so-called “polygraph,” Stephens told Jeff that he had failed the test 

and said to him: “You just told me within yourself, through the polygraph results, that you 

committed it. All we want you to do is verbalize it.” P. 53. Jeff again truthfully asserted his 

innocence.

 concluded, based on Stephens’ use of the 

flawed Arther method and global analysis scoring technique, the failure to provide food and non-

caffeinated drinks, and the exceedingly long test procedure—all of which combined to create 

what he called an “abusive” environment and an unreliable result—that Stephens’ actions were 

consistent with a guilt-presumptive interrogation rather than a valid polygraph exam. P. 43. The 

“polygraph” administered by Stephens was not geared toward finding out if Jeff was telling the 

truth, but was simply a ploy used to elicit a confession. P. 20.  

7

                                                 
6 Professor Honts, a Professor of Psychology at Boise State University, has conducted and reviewed many hundreds 
of polygraphs over the past 25 years and published over 100 peer-reviewed scientific papers, book chapters, and 
training materials on the polygraph. P. 21.  

 P. 53.  Shortly thereafter, at around 5 p.m., having failed to secure a confession and 

having discussed the interrogation with the other officers throughout the day, Stephens turned 

Jeff over to McIntyre.  P. 54, 55.  McIntyre further interrogated the frightened and confused 

teenager—who the officers knew had emotional problems—for approximately 2 more hours. P. 

34, 54, 56, 57. At the criminal trial, Stephens admitted that he listened to the entire conversation 

between McIntrye and Jeff over an intercom in a separate room, along with officers Levine and 

Tumolo. P. 64, 45. Accordingly, Stephens was listening when McIntyre threatened Jeff, telling 

him the other officers wanted to hurt him and he was holding them back, but he had no more 

7 The results of Jeff’s “polygraph” test cannot be checked, since the polygraph charts are mysteriously missing from 
the file. P. 47-50. Nor is there any tape recording of Stephens’ interrogation, even though Tumolo and McIntyre 
understood the importance of taping at the time and McIntyre claimed he was under the impression Stephens would 
tape the session. P. 44-46. 
 

Case 7:07-cv-08150-KMK   Document 432    Filed 12/19/11   Page 10 of 32



6 
 

bullets in his gun, and needed Jeff’s confession to stave them off. P. 58, 59. He was listening 

when McIntyre told Jeff that if he would just tell the officers what they wanted to hear, he would 

not be arrested, he would spend a short time in a mental institution, and his family would not find 

out. P. 61, 62. He was listening when Jeff broke down and blurted out a confession including 

facts the police had fed to him. P. 63. After that confession, Stephens returned to the polygraph 

room, stood there as Tumolo told Jeff to repeat his confession, and watched as Jeff sobbed in a 

fetal position on the floor. P. 66. By his own sworn testimony, Stephens saw and heard it all. 

Nevertheless, at his deposition in 2010, Stephens not only denied listening to McIntyre’s 

interrogation of Jeff, he even claimed not to know that Jeff confessed in his office.8

 On March 2, 1990, five weeks after Jeff’s false confession, the FBI informed the police 

that DNA testing proved the semen found in the victim did not come from Jeff. P. 10, 69. 

Levine, McIntyre, or Tumolo communicated this stunning development to Stephens, and all 

three officers spoke to Stephens about the results. P. 70. According to ADA Bolen, sometime 

between March 15 and March 21, 1990—nearly 2 months after the confession and after other 

police reports had already been turned over—Stephens gave Bolen two pages of typewritten 

notes, purporting to contain statements made by Jeff during the exam regarding his theories of 

the crime.

 P. 65. 

9

                                                 
8 Stephens also testified at his 2010 deposition to new admissions allegedly made by Jeff during the January 25, 
1990, interrogation, which no one had ever before mentioned or recorded.  P. 51, 52. 

 P. 71, 73-76. The notes, which were the first notes and the only typewritten document 

Stephens gave to the prosecutor, included the statement “I don’t know if [the perpetrator] 

ejaculated,” which was not recorded in any other previously provided police report, including 

McIntyre’s detailed police report regarding Jeff’s confession. P. 71, 83. At trial, Bolen used this 

9 This is the narrative Defendants profess to include on pages 6-7 of their brief, which they claim—based solely on 
Stephens’ testimony—accurately transcribes notes Stephens handwrote during the “polygraph.” See Defs. br. at 7. In 
truth, the narrative Defendants recount does not even accurately report Stephens’ testimony about what Jeff 
allegedly told him.  D. 43. 
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evidence to explain away the DNA, suggesting to the jury that the victim had sex with a 

consensual partner, who ejaculated, and was then raped and murdered by Jeff, who did not 

ejaculate. P. 84-91. Jeff did not make this statement or even confirm it in response to a leading 

question. P. 72. Moreover, Jeff, who was a virgin, did not know it was possible to have 

intercourse without ejaculating and did not ever use the word “ejaculate.” P. 72.  

  Stephens’ interrogation of Jeff and his fabrication of the ejaculation statement played a 

key role in securing Jeff’s conviction. ADA Bolen testified that the ejaculation statement was the 

“paramount evidence” in the case10

V. Argument 

 and wrote in a commendation letter that Stephens played an 

“extremely important role in ultimately persuading the jury of the defendant’s guilt,” in light of 

the “seemingly insurmountable” forensic evidence. P. 85, 91. Tumolo wrote in a letter praising 

Stephens that after the police had been unable to secure a confession from Jeff over the course of 

several interviews, they brought in Stephens, who assisted the police “in a final interrogation” 

during which Jeff confessed. “Without his assistance, this highly publicized investigation could 

not have been successfully concluded.” P. 90.     

A. Stephens is Liable for his Fabrication of Evidence 

Defendants acknowledge the appropriate standard: “When a police officer creates false 

information likely to influence a jury’s decision and forwards that information to prosecutors, he 

violates the accused’s constitutional right to a fair trial, and the harm occasioned by such an 

unconscionable action is redressable in an action for damages under 42 U.S.C. § 1983.” Ricciuti 

v. N.Y.C. Transit Auth., 124 F.3d 123, 130 (2d Cir. 1997); Jocks v. Tavernier, 316 F.3d 128, 138 

                                                 
10 Bolen understood from Stephens that Jeff had said the perpetrator “did not ejaculate,” not that he might or might 
not have ejaculated. P. 71. 
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(2d Cir. 2003). Their only argument is a factual one: they assert that “there is no indication that 

Stephens fabricated any evidence,” Defs. br. at 11.11

This is absurd. Stephens wrote in his notes, confirmed to the prosecutor, and testified that 

Jeff told him that the perpetrator may not have ejaculated. Jeff denies ever making or even 

repeating the statement; as he reports, the word “ejaculate” was not in his vocabulary and, as a 

barely 16-year-old virgin, he did not even know it was possible to have intercourse without 

ejaculating. This is a classic dispute of fact, and substantially more than the evidence the Second 

Circuit held sufficient to support a verdict on a fabrication claim in Jocks. See 316 F.3d at 138. 

Defendants’ throw-away assertion that there is no evidence that the fabrication was intentional is 

equally meritless; Stephens’ actions amply support an inference of intent.

  

12

Although Jeff’s testimony that he never made the “ejaculation” statement repeatedly 

attributed to him by Stephens is alone sufficient to send the fabrication claim to the jury, there is 

much more. Stephens did not produce any notes or report to the prosecutor until after March 15, 

1990, 7 weeks after the polygraph, and more importantly, after the DNA results came back on 

March 2, 1990, and Stephens had discussed these results with McIntyre, Levine and Tumolo. 

Moreover, those notes constituted the first and only documentation of the “ejaculation” 

statement. ADA Bolen, who was obligated on pain of suppression to promptly disclose to the 

defense all evidence of statements by Jeff, knows he did not receive the notes including the 

“ejaculation” statement until at least March 15, or he would have disclosed them before then; 

they were disclosed to the defense on March 21, 1990. P. 73. Bolen testified he had been 

  

                                                 
11 Defendants do not dispute that this statement was forwarded to the prosecutor or that this information was “likely 
to influence [the] jury’s decision.”  Ricciuti, 124 F.2d at 130. 
12 See U.S. v. Crowley, 318 F.3d 401, 409 (2d Cir. 2003) (“[T]he question of [defendant]’s intention is primarily one 
of inference from his actions, and thus one especially suited for resolution by a trial jury.”) (internal citations 
omitted); U.S. v. Nelson, 277 F.3d 164, 196-97 (2d Cir. 2002) (noting jury may infer defendant intends the ordinary 
consequences of his acts).  
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reviewing his files “line by line” for statements, and made other disclosures on March 8 and 

March 15. P. 74. A reasonable jury could conclude that Stephens, having already participated in 

illegally coercing a false confession from Jeff, created the notes including the “ejaculation” 

statement only after learning of the DNA results, in order to counter the impact of the exclusion. 

The condition of Stephens’ notes—undated, unsigned, not on letterhead, and with no 

trappings of official reports—and Stephens’ changing testimony about when he wrote them, 

further support the inference that the key notes containing the “ejaculation” statement were a 

latter-day fabrication created after the DNA exclusion. P. 78-81. Stephens admitted that his 

typewritten summary of handwritten notes was a compilation and transcription of five separate 

pages of notes from different scraps of paper.13

B. Stephens is Liable for Acting with Others to Deprive Plaintiff of a Fair Trial  

 Although Stephens initially claimed he made all 

the notes during his interrogation of Jeff, he later admitted that at least some of these notes were 

actually created afterwards. P. 78. The notes include several other statements that Jeff denies 

ever making, including that he heard voices and wanted to purchase a gun. D. 43. There is 

nothing about the notes to support Stephens’ claim that they reliably report the events on January 

25, particularly given Stephens’ motive to fabricate a statement to support the charge against Jeff 

in the face of exculpatory DNA evidence. In sum, there is abundant evidence from which a 

reasonable jury could conclude that Stephens fabricated the “ejaculation” statement. 

In addition to this fabrication, Stephens may be held liable for conspiring with McIntyre 

and Levine to deprive Jeff Deskovic of a fair trial and for failing to intercede to prevent their 

unconstitutional conduct in his presence. As derivative theories of liability, both conspiracy and 

failure to intercede claims require proof first of a substantive constitutional violation. See Singer 

                                                 
13 These handwritten notes were separate from the 6-page pre-printed worksheet Stephens filled out during his 
examination, and on which he noted some of Jeff’s statements. P. 78. 
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v. Fulton County Sheriff, 63 F.3d 110, 117, 119 (2d Cir. 1995) (§ 1983 conspiracy); O’Neill v. 

Krzeminski, 839 F.2d 9, 11 (2d Cir. 1988) (failure to intercede). Here, the primary predicate 

constitutional violation was the coercion of Jeff’s confession, the harmful effect of which was 

later augmented and ensured by the fabrication of the “ejaculation” statement. 

1. Stephens, McIntyre and Levine Coerced the False Confession 

The use of a coerced confession against a defendant in a criminal proceeding violates the 

Fifth Amendment’s Self-Incrimination Clause, as incorporated against the states through the 

Fourteenth Amendment, and thus may serve as a predicate for a 42 U.S.C. § 1983 action. Weaver 

v. Brenner, 40 F.3d 527, 534, 536 (2d Cir. 1994). Whether a confession is coerced is determined 

by the totality of the circumstances, including broadly “(1) the characteristics of the accused, (2) 

the conditions of interrogation, and (3) the conduct of law enforcement officials.” Green v. 

Scully, 850 F.2d 894, 901-02 (2d Cir. 1988); Schneckloth v. Bustamonte, 412 U.S. 218, 226 

(1973). “A confession is not voluntary when obtained under circumstances that overbear the 

defendant’s will at the time it is given.” U.S. v. Anderson, 929 F.2d 96, 99 (2d Cir. 1991) (citing 

Lynumn v. Illinois, 372 U.S. 528, 534 (1963)).  

Here, all three types of circumstances weigh strongly against a finding of voluntariness, 

compelling the conclusion the confession was coerced: (1) Jeff was a vulnerable and naïve 

teenager with emotional difficulties; (2) he was subjected to lengthy, isolated interrogation 

during which he was purposefully made physically uncomfortable; and (3) Stephens conducted 

an aggressive and hostile interrogation and falsely told Jeff he had failed a polygraph exam, then 

handed Jeff off to McIntyre, who threatened Jeff with violence and falsely promised him 

immunity if he confessed.  
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First, the entire interrogation must be viewed through the lens of Jeff’s age of barely 16. 

As the Supreme Court recently reiterated: 

Addressing the specific context of police interrogation, we have observed that events that 
“would leave a man cold and unimpressed can overawe and overwhelm a lad in his early 
teens.” Haley v. Ohio, 332 U.S. 596, 599 (1948) (plurality opinion); see also Gallegos v. 
Colorado, 370 U.S. 49, 54 (1962) (“[N]o matter how sophisticated,” a juvenile subject of 
police interrogation “cannot be compared” to an adult subject). Describing no one child 
in particular, these observations restate what “any parent knows”—indeed, what any 
person knows—about children generally. 
 

J.D.B. v. North Carolina, 131 S. Ct. 2394, 2403 (2011).14 Nor did anything in Jeff’s background 

mitigate the effects of his youth. Far from streetwise, Jeff had no prior criminal experience or 

familiarity with police tactics.15 Indeed, as the police knew, Jeff was especially vulnerable even 

for a 16 year old due to his emotional troubles and past psychiatric treatment.16

The conditions of the interrogation further contributed to the coercive atmosphere. The 

police drove Jeff to be polygraphed 25 miles away from home, separating Jeff from familiar 

surroundings and leaving him utterly dependent on them for a way home.

  

17 Jeff had neither 

parent nor counsel to advise him, and the friend he had brought with him that morning had been 

yelled at and sent away.18

                                                 
14 See also Woods v. Clusen, 794 F.2d 293, 296-98 (7th Cir. 1986) (holding tactics that might not be coercive for 
adult overbore the will of 16 ½ year old); Quartararo v. Mantello, 715 F. Supp. 449, 457-59 (E.D.N.Y. 1989) 
(weighing heavily that defendant was a “few days short of his sixteenth birthday” in suppressing confession as 
coerced).  

 P. 30. Jeff was interrogated for 10 of the 11 hours he spent with police 

15 See U.S. ex rel. Lewis v. Henderson, 520 F.2d 896, 901 (2d Cir. 1975) (defendant’s age (22) and “apparently little 
prior experience with police methods . . . render[ed] him particularly susceptible to police pressure”); Quartararo, 
715 F. Supp. at 459 (The effect of petitioner’s age (just under 16) was “not diluted by any showing that petitioner 
acted coolly or callously during questioning or that he had past experiences with the police.”).  
16 See Spano v. New York, 360 U.S. 315, 322 (1959) (defendant’s “history of emotional instability” supports finding 
of coercion); Arizona v. Fulminante, 499 U.S. 279, 286 n.2 (1991) (defendant’s history of stress and past psychiatric 
treatment were factors the Court had previously held supported finding of coercive interrogation); People v. 
Leonard, 59 A.D.2d 1, 13-15 (N.Y. 2d Dep’t 1977) (defendant’s “tortured emotional state” and past psychiatric 
problems make it more likely his statement was coerced).  
17 See Leonard, 59 A.D.2d at 13-14 (finding coercive interrogation conducted after police drove suspect 60 miles 
from home ); cf. Miranda v. Arizona, 384 U.S. 436, 449-50 (1966) (noting isolation of suspect from means of 
support as coercive interrogation technique).  
18 See Haley, 332 U.S. at 600 (suppressing confession in part because 15 year old was isolated from friend, family, 
and lawyer: a teenager “needs counsel and support if he is not to become the victim first of fear, then of panic. He 
needs someone on whom to lean lest the overpowering presence of the law, as he knows it, may not crush him.”); 
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that day, during most of which time his movement was seriously restricted by the many wires 

and cuffs attaching him to the polygraph machine.19 Further, as the police knew, by the time Jeff 

confessed at around 7 p.m. he had had nothing to eat or drink since the night before except 

several cups of coffee—an anxiety-inducing stimulant—provided by the police.20

But by far the most troubling aspect of the interrogation was the conduct of the police. 

Given “[t]he undeviating intent of the officers to extract a confession . . . the confession obtained 

must be examined with the most careful scrutiny.” Spano v. New York, 360 U.S. 315, 324 (1959). 

The 6’1”, 200 pound Stephens interrogated Jeff (5’10” and 140 pounds) aggressively, invading 

his personal space, yelling, repeating the same questions over and over, and refusing to accept 

Jeff’s truthful denials of involvement in the crime. See Weaver, 40 F.3d at 536-37 (presenting 

suspect with false evidence, repeatedly accusing him of crime, and yelling at him, in the face of 

consistent denials, would constitute coercion); Schneckloth, 412 U.S. at 226 (listing “repeated 

and prolonged nature of the questioning” as a factor supporting coercion); People v. Leonard, 59 

A.D.2d 1, 14 (N.Y. 2d Dept. 1977) (describing “intensive” questioning in which suspect “was 

repeatedly told that ‘the professionals’ could not accept his version of the facts . . . [and] that he 

was lying” as a factor supporting suppression).  

  

In addition to his abusive manner, Stephens used the polygraph not as a tool to determine 

truthfulness but as an instrument of coercion. “[T]he use or misuse of a polygraphic examination 

                                                                                                                                                             
People v. Anderson, 42 N.Y.2d 35, 39 (1977);  Lewis, 520 F.2d at 901; see also People v. Bevilacqua, 45 N.Y.2d 
508, 511 (1978) (suppressing confession from 18 year old who had been intentionally isolated from his mother and 
his attorney, “two of his most likely avenues of assistance”). 
19 See Green, 850 F.2d at 902 (describing long restraint as a coercive interrogation tactic); People v. Rogers, 48 
N.Y.2d 167, 174 (1979) (suppressing statement obtained after 6 hours of questioning while defendant was 
“manacled to furniture”); Haley, 332 U.S. at 599-600 (suppressing as coerced confession from 15 year old 
interrogated for 5 hours over night); Quartararo, 715 F. Supp. at 458-61 (suppressing as coerced confession of not-
quite-16 year old interrogated for at least 4 hours); Leonard, 59 A.D.2d at 14 (suppressing confession after 
intermittent but intense questioning over 12 hours).  
20 See Anderson, 42 N.Y.2d at 39-40 (noting coercive effect of “deprivation of food [over] . . . at least three normal 
meal times”); Leonard, 59 A.D.2d at 13 (considering that defendant ate only one meal all day in finding his 
“faculties were impaired,” contributing to the overbearing of his will). 
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is certainly a factor to be considered in determining whether there was impermissible coercion.” 

Leonard, 59 A.D.2d at 14-15. Here, Stephens knew that the “polygraph” examination he was 

conducting was neither valid nor reliable, given both his use of the discredited Arther method 

and the number of serious deviations from accepted polygraph procedures, including the 

“outrageous” length of questioning, Stephens’ aggressive and hostile interrogation, and Jeff’s 

lack of food and excessive caffeine intake. P. 43. Nevertheless, Stephens falsely told Jeff, who he 

knew believed that the polygraph was a valid deception-detection tool being used to screen him 

for access to confidential files, that Jeff had failed the test, saying “You just told me within 

yourself, through the polygraph results, that you committed it. All we want you to do is verbalize 

it.” See Anderson, 929 F.2d at 100 (deliberate false or misleading statements may amount to 

coercion); Leonard, 59 A.D.2d at 15 (suppressing confession because polygraph was “misused 

as a sophisticated tool for attempting to extract a confession”); People v. Tarsia, 50 N.Y.2d 1, 

11-12 (1980) (misuse of polygraph, including misrepresentations about the accuracy of the test, 

may be sufficiently coercive to require suppression of statement).   

Finally, when Stephens’ machinations were insufficient on their own to force out a 

confession, Stephens handed Jeff off to McIntyre for even more aggressive interrogation. 

Stephens was listening from the next room when McIntyre threatened Jeff with violence, telling 

him that the other officers wanted to harm Jeff and that the only way McIntyre could prevent that 

was if Jeff confessed. See Arizona v. Fulminante, 499 U.S. 279, 287 (U.S. 1991) (“Our cases 

have made clear that a finding of coercion need not depend upon actual violence by a 

government agent; a credible threat is sufficient.”); Blackburn v. Alabama, 361 U.S. 199, 206 

(1960) (“[T]his Court has recognized that coercion can be mental as well as physical, and that 
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the blood of the accused is not the only hallmark of an unconstitutional inquisition.”).21 And 

Stephens was listening when McIntyre falsely promised Jeff leniency, telling him if he confessed 

he would not be arrested, he would only go to a mental hospital for a short time, and his family 

would never find out. See Brady v. U.S., 397 U.S. 742, 754 (1970) (“[E]ven a mild promise of 

leniency [is] sufficient to bar a confession” where the defendant is “in custody, alone and 

unrepresented by counsel,” since “defendants at such times are too sensitive to inducement and 

the possible impact on them too great to ignore and too difficult to assess.”); Quartararo, 715 F. 

Supp. 449, 461 (E.D.N.Y. 1989) (“The promise of leniency here was not a ‘mild’ one. On the 

contrary, it was the equivalent of a promise of immunity. ‘Evidence so procured can no more be 

regarded as the product of a free act of the accused than that obtained by official physical or 

psychological coercion.’”) (internal citations omitted).22

Jeff’s false confession, obtained from the naïve and emotionally vulnerable barely 16 

year old only after hours of hostile questioning, in a strange location without friend, family, or 

counsel, during which time he had no food or beverage other than heart-rate-raising coffee and 

was essentially tied to his chair, and following soon after Stephens’ lie to him about the 

polygraph and McIntyre’s threat and false promise of leniency, was plainly coerced. Just a few 

of these factors would have sufficed to overbear Jeff’s will, but the force of all of them combined 

was devastating, as was vividly demonstrated by his admitted demeanor at the time he confessed: 

sobbing on the floor in a fetal position. See Quartararo, 715 F. Supp. at 459 (that suspect was 

   

                                                 
21 See also Lam v. Kelchner, 304 F.3d 256, 264-67 (3d Cir. 2002) (suppressing statement as coerced where 
undercover officers threatened gang violence against defendant if she did not provide statement, relying on 
defendant’s uncontradicted testimony that she was afraid of officers to establish threat as credible); U.S. v. Bout, No. 
08-CR-365(SAS). 2011 WL 4389537 at *4 (S.D.N.Y. Aug. 25, 2011) (suppressing confession as coerced where 
defendant was told he would be abandoned to the rough conditions of Thai jails unless he cooperated with the 
police). 
22 See also Anderson, 929 F.2d at 101 (finding a confession coerced where the agent “misled [the defendant] in order 
to get his confession.”); Lewis, 520 F.2d at 901-02 (holding confession obtained after suspect was “deceived by false 
promises of help” must be suppressed as coerced).  
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upset and crying supports that his will was overborne); People v. Ward, 95 A.D.2d 351, 353 

(N.Y. 2d Dep’t 1983) (same); Henry v. Kernan, 197 F.3d 1021, 1027 (9th Cir. 1999) (same). 

While no one case combines all the coercive tactics the police defendants used against 

Jeff, People v. Leonard comes close. Leonard was (1) “in a tortured emotional state and 

weakened physically”: tired, having eaten only one meal all day, obviously stressed, and 

repeatedly crying; (2) driven far from home for a polygraph examination; (3) subjected to 

lengthy and intense interrogation intermittently over 12 hours; (4) subjected to the coercive use 

of a polygraph and lied to about the reliability of the results; (5) threatened with being thrown 

out a window if he did not look at his interrogator and falsely promised that he would only be 

charged with arson, not murder, if he confessed; and (6) fed the information to include in his 

confession.23 Leonard, 59 A.D.2d at 13-16.  The Leonard court found this amounted to coercion, 

requiring the suppression of Leonard’s confession. Id. at 13; see also Tarsia, 50 N.Y.2d at 11 

(discussing the “egregious” police tactics in Leonard and citing it with approval). All the same 

circumstances are present in Jeff’s case, and more: Jeff was barely 16, with no prior criminal 

experience (Leonard was 22); Jeff was attached to the polygraph machine for 8 hours straight 

(Leonard was polygraphed two separate times for approximately 3 hours total); Jeff was 

threatened with violence specifically if he did not confess (Leonard was threatened only for not 

looking at the officer); Jeff was promised absolute immunity from prosecution if he confessed 

(Leonard was only promised a reduced charge).24

                                                 
23 The only factor considered by the Leonard court that does not apply to Jeff’s case was Leonard’s delayed 
arraignment, which the court recognized technically complied with statutory requirements and was “certainly not 
dispositive of this case.” 59 A.D. 2d at 14. 

 

24 Defendants point out that Jeff was provided Miranda warnings at the beginning of the examination and agreed to 
continue with the polygraph. But the giving of Miranda warnings is merely one factor to consider in the totality of 
the circumstances; it does not immunize all coercive conduct that follows. See Anderson, 929 F.2d at 98-
102 (finding confession coerced despite adequate Miranda warnings); Leonard, 59 A.D.2d at 12 (“It is beyond 
dispute that the giving of the [Miranda] warnings alone is not necessarily sufficient to protect one’s privilege against 
self incrimination.”). Here, Jeff waived his rights while he was still under the mistaken impression that the purpose 
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2. Stephens is Liable for Conspiring to Coerce the Confession 

Although Stephens did not personally conduct Jeff’s entire interrogation, he may be held 

liable for coercing the confession as a co-conspirator with McIntyre and Levine. A § 1983 

conspiracy requires: “(1) an agreement between two or more state actors. . . ; (2) to act in concert 

to inflict an unconstitutional injury; and (3) an overt act done in furtherance of that goal causing 

damages.”  Pangburn v. Culbertson, 200 F.3d 65, 72 (2d Cir. 1999). “[B]oth the existence of a 

conspiracy and a given defendant’s participation in it with the requisite knowledge and . . . intent 

may be established through circumstantial evidence.” In re Dana Corp., 574 F.3d at 153 (internal 

quotation omitted) (reversing summary judgment dismissal of conspiracy claim where, despite 

the “self-serving” denials of participation by all defendants, circumstantial evidence supported 

the claim); see also Rounseville v. Zahl, 13 F.3d 625, 632 (2d Cir. 1994) (noting “conspiracies 

are by their very nature secretive operations that can hardly ever be proven by direct evidence”). 

Conspiratorial agreement includes a “tacit understanding”; “[t]here need not be any 

written statement or even a speaking of words which expressly communicates agreement.” U.S. 

v. Sabhnani, 599 F.3d 215, 244 (2d Cir. 2010) (internal quotation and citation omitted); see also 

U.S. v. Henry, 325 F.3d 93, 105 (2d Cir. 2003) (“The mere fact that Panek participated with 

Henry in the suspicious transactions at issue suggests an agreement.”). “The coconspirators need 

not have agreed on the details of the conspiracy, so long as they have agreed on the essential 

nature of the plan,” U.S. v. Rea, 958 F.2d 1206, 1214 (2d Cir. 1992), and “[o]ne can be a 

                                                                                                                                                             
of the “polygraph” was to screen him for access to confidential files—a misimpression of which Stephens was aware 
and did not disabuse him. Jeff stated he did not know why he was being given these warnings because he thought he 
was there to help the police. D. 40.  Especially given the deceptive way the Miranda warnings were used with this 
barely 16 year old with no prior criminal experience, this factor should be given very little weight. In addition, the 
efficacy of any Miranda warnings would have been diminished because, early in the investigation, the Peekskill 
Defendants tricked Jeff into ignoring the advice of the lawyer his mother had procured for him not to talk to the 
police. D. 64.  See Anderson, 929 F.2d at 100-02 (suppressing confession where, despite the provision of Miranda 
warnings, defendant was tricked into waiving his right to counsel).  
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conspirator by agreeing to facilitate only some of the acts leading to the substantive offense,” 

Salinas v. U.S., 522 U.S. 52, 65 (1997). 

McIntyre and Levine, desperate to arrest Jeff despite the lack of any real evidence 

implicating him, passed over the experienced NYPD polygrapher used for other witnesses in this 

case to have Stephens, who had a “knack” for getting confessions, examine Jeff. P. 11-16. 

Tumolo wrote that he sought out Stephens specifically to help get a confession after his officers 

failed to do that on their own. P. 90. Together, the Defendants used coercion to extract a 

confession, and together they concealed their misconduct from the prosecutor and court. P. 19, 

43, 53-66. Five weeks later, when the FBI obtained DNA results excluding Jeff as the source of 

the semen found in A.C.’s body, and after discussing these results with the other officers, 

Stephens fabricated that Jeff had told him the perpetrator may not have ejaculated, critically 

undermining the DNA evidence. P. 69-81, 86, 89. McIntyre later corroborated the fabrication, 

claiming to have a vivid memory of the statement despite failing to record it in his report. P. 82. 

This is ample evidence from which a jury could conclude that McIntyre, Levine and 

Stephens reached at least a tacit understanding to inflict a constitutional injury—depriving Jeff of 

a fair trial, including by causing a coerced statement to be used against him. See U.S. v. Morgan, 

385 F.3d 196, 204 (2d Cir. 2004) (noting importance of deference to jury on question of whether 

conspiracy exists).25

                                                 
25 Defendants’ argument that “Stephens’ involvement in this case was minimal,” Defs. br. at 17, is a non sequitur. 
Stephens’ involvement in the conspiracy was integral, including conducting 8 of the 10 hours of abusive 
interrogation and fabricating the key “ejaculation” statement after the DNA results returned. And even those with 
truly minimal involvement in a conspiracy may still be held liable so long as they (1) agreed (2) to act in concert 
towards an unlawful end and (3) acted to that purpose. See, e.g., U.S. v. Rahman, 189 F.3d 88, 159 (2d Cir. 1999).  

 As described in detail above, each participant also took multiple overt acts 

in furtherance of this conspiracy, including for Stephens the fabrication of the “ejaculation” 

statement and his active participation in Jeff’s interrogation. See U.S. v. Tzolov, 642 F.3d 314, 
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320 (2d Cir. 2011) (An overt act “need not be unlawful; it can be any act, innocent or illegal, as 

long as it is done in furtherance of the object or purpose of the conspiracy.”).   

3. Stephens is Liable for Failing to Intercede  

Stephens may also be held liable for failing to intercede to prevent the use of the coerced 

confession. There is no dispute as to the correct standard: “A law enforcement officer has an 

affirmative duty to intercede on the behalf of a citizen whose constitutional rights are being 

violated in his presence by other officers”; if he fails to do so, he is liable for the preventable 

harm that results. O’Neill, 839 F.2d at 11-12; Defs. br. at 14-15.26

Defendants make two arguments in opposition to this claim, both meritless. First, they 

claim that there is no evidence that Stephens was aware of McIntyre’s threats (and presumably 

false promises of leniency, which they fail to mention), relying on Stephens’ present-day, self-

serving refutation of his initial trial testimony that he heard McIntyre’s interrogation of Jeff. But 

the present denial cannot undo Stephens’ prior admission. Because the jury “is free to believe 

part and disbelieve part of any witness’s testimony,” this Court must discard the recent testimony 

and assess the claim based on the prior testimony favorable to Plaintiff. In re Dana Corp., 574 

 “Whether an officer had 

sufficient time to intercede or was capable of preventing the harm being caused by another 

officer is an issue of fact for the jury unless, considering all the evidence, a reasonable jury could 

not possibly conclude otherwise.” Anderson v. Branen, 17 F.3d 552, 557 (2d Cir. 1994).  

                                                 
26 Despite Defendants’ footnote assertion to the contrary, Plaintiff has not waived any claim for failure to intercede. 
See Greenidge v. Allstate Ins. Co., 446 F.3d 356, 361 (2d Cir. 2006) (“We have held that plaintiffs who failed to 
include a claim in their complaint can move to amend the complaint; if summary judgment has been granted to their 
opponents, they can raise the issue in a motion for reconsideration.”); Fed. R. Civ. P. 15(a)(2); 15(b)(1). Plaintiff 
pled a coercion claim directly against Stephens, and amply laid out the factual basis for both this claim and a failure 
to intercede claim, Exhibit 66 (Third Amended Complaint) ¶¶ 101-112, 194-201; “under the Federal Rules of Civil 
Procedure, a complaint need not pin plaintiff's claim for relief to a precise legal theory.” Skinner v. Switzer, 131 
S.Ct. 1289, 1296 (2011). Given that Defendants extensively addressed the merits of the failure to intercede claim in 
their summary judgment brief, see Defs. br. at 14-16, 21-23, Plaintiff suggests the Court may deem the issue raised 
by implied consent. See Fed. R. Civ. P. 15(b)(2). If the Court prefers, Plaintiff will formally seek leave to amend to 
add a failure to intercede claim.  
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F.3d at 152. Stephens plainly admitted at trial that he heard “what was going on” while McIntyre 

interrogated Jeff, and Jeff has testified that included threats of violence and false promises of 

leniency. As such, that Stephens was aware of McIntyre’s unlawfully coercive tactics is proven 

by direct evidence. Indeed, rather than helping him, Stephens’ current about-face is evidence of 

his bad faith and consciousness of guilt. See, e.g., U.S. v. Stanley, 928 F.2d 575, 577 (2d Cir. 

1991) (“[T]he jury was entitled to disbelieve [defendant]’s testimony, and use its disbelief to 

supplement the other evidence against him.”). 

Second, Defendants argue that because Jeff confessed immediately after McIntyre’s 

threats (and false promises), “a reasonable jury could not possibly conclude that Stephens had 

time to intercede.” Defs. br. at 16. Defendants fundamentally misunderstand the nature of the 

constitutional violation, which was not complete until the coerced confession was used against 

Jeff in a criminal proceeding. See Chavez v. Martinez, 538 U.S. 760, 766-67 (2003) (“Statements 

compelled by police interrogations of course may not be used against a defendant at trial, but it is 

not until their use in a criminal case that a violation of the Self–Incrimination Clause occurs.”) 

(internal citation omitted); Weaver, 40 F.3d at 534-36. Stephens is responsible not because he 

failed to prevent Jeff from succumbing to the coercive interrogation by speaking the words of the 

confession, but because Stephens failed to inform the prosecution that these words were coerced. 

Indeed, over the 10 months between the confession and trial (as well as the 16 years Jeff was 

wrongfully imprisoned after that), Stephens did more than “fail to intercede”: during his many 

meetings with the prosecutor before pretrial hearings and trial, as well as in his hearing and trial 

testimony, he affirmatively contributed to the unconstitutional use of these statements by 

misrepresenting the true circumstances of the coercive interrogation.27

                                                 
27 Even positing the earliest possible point Jeff’s statements were used against him—McIntyre’s initiation of 
criminal charges against him later that evening—Stephens had hours, not seconds, to intervene. This is far more 
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C. Stephens is Liable for Malicious Prosecution     

Plaintiff’s § 1983 and state law malicious prosecution claims28 both require proof of the 

following four elements: (1) initiation or continuation of a criminal proceeding; (2) favorable 

termination; (3) lack of probable cause; and (4) malice. Manganiello v. City of New York, 612 

F.3d 149, 161 (2d Cir. 2010); Jocks v. Tavernier, 316 F.3d 128, 136 (2d Cir. 2003); Lowth v. 

Town of Cheektowaga, 82 F.3d 563, 571 (2d Cir. 1996) (citing Colon v. City of New York, 60 

N.Y.2d 78, 82 (1983)29

1. Stephens Initiated and Continued the Prosecution 

 Defendants do not contest that the vacatur of Jeff’s conviction and 

dismissal of the indictment on the basis of exonerating DNA tests which identified the true 

perpetrator constitute a “disposition . . . [that] indicate[s] the accused’s innocence” and thus a 

favorable termination. Fulton v. Robinson, 289 F.3d 188, 196 (2d Cir. 2002).   

Stephens can be held liable for his role in initiating and continuing the prosecution. 

Although Stephens did not himself sign the felony complaint initiating the process against Jeff, 

he was acting in concert with McIntyre, who did. P. 67, 68. See In re Dana Corp., 574 F.3d at 

152-53 (describing concerted action liability).30

                                                                                                                                                             
time than officers in a typical “failure to intercede” case, which usually involves fast-moving incidents of excessive 
force. See O’Neill, 839 F.2d at 12 (holding jury could find officer liable for failure to intercede to prevent plaintiff 
being dragged across floor by his throat); Anderson, 17 F.3d at 558 (holding jury could find officer liable for failure 
to intercede during beating). 

 More importantly, a defendant may be found to 

have initiated or continued a prosecution where he provides false information to the prosecution. 

28 Because Defendants do not make any arguments against Plaintiff’s respondeat superior claim against Putnam 
County other than those they make against Plaintiff’s substantive individual liability claim for malicious 
prosecution, it is not addressed separately here. The intentional tort of state law malicious prosecution triggers 
respondeat superior liability, see Raysor v. Port Authority of N.Y. and N.J., 768 F.2d 34, 38 (2d Cir. 1985), so long 
as the employee was acting within the scope of his employment, see Gibbs v. City of New York, 714 F. Supp. 2d 
419, 421-25 (E.D.N.Y. 2010). There is no dispute that Stephens’ actions were within the scope of his employment.  
29The “violation of his rights under the Fourth Amendment,” which Defendants refer to as an additional requirement 
for a § 1983 malicious prosecution claim, Defs. br. at 12, is merely a post-arraignment seizure, Jocks, 316 F.3d at 
136; Murphy v. Lynn, 118 F.3d 938, 944-47 (2d Cir. 1997), for which Plaintiff’s 16-year imprisonment more than 
qualifies.  
30 See also Cameron v. City of New York, 598 F.3d 50, 63 (2d Cir. 2010) (“Under New York law, police officers can 
‘initiate’ prosecution by filing charges or other accusatory instruments.). 
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See Rothstein v. Carriere, 373 F.3d 275, 294 (2d Cir. 2004); Ricciuti, 124 F.3d at 130.31

2. There was no Probable Cause 

 Thus, in 

addition to his responsibility for the actions of his co-conspirator, Stephens is responsible for 

initiating the prosecution due to his misrepresentations about the true circumstances of the 

interrogation, and for continuing it by forwarding the fabricated “ejaculation” statement after the 

exonerating DNA results.   

“Although a grand jury indictment gives rise to a presumption that probable cause 

exists… that… presumption may be rebutted by evidence of various wrongful acts on the part of 

police…” McClellan v. Smith, 439 F.3d 137, 145 (2d Cir. 2006). Specifically, Plaintiff can rebut 

the presumption of probable cause by showing police “failed to make a complete and full 

statement of facts to the District Attorney, misrepresented or falsified evidence, withheld 

evidence or otherwise acted in bad faith.” Manganiello, 612 F.3d at 160-63 (internal quotation 

and citation omitted); see also Boyd v. City of New York, 336 F.3d 72, 76 (2d Cir. 2003); Colon, 

60 N.Y.2d at 82-83. Here, a reasonable jury could plainly conclude based on the police 

misconduct both that the presumption of probable cause arising from the indictment is vitiated, 

and that probable cause is actually lacking. See Manganiello, 612 F.3d at 161 (“The existence of 

probable cause must be determined by reference to the totality of the circumstances.”); Colon, 60 

N.Y.2d at 82. Perhaps unsurprisingly, given Jeff’s actual innocence of the crime, there was never 

any true or reliable evidence of his guilt. And Stephens knew it. Jeff never failed a valid 

polygraph test; Stephens’ statement that Jeff had failed was a ploy to coerce him into confessing. 

Jeff never voluntarily confessed; he merely succumbed to Defendants’ coercion.32

                                                 
31 DeFilippo v. County of Nassau, 183 A.D.2d 695 (N.Y. 2d Dep’t 1992), cited by Defendants, Defs. br. at 12, is not 
to the contrary; it relied on the absence of evidence defendants had provided false information to the prosecution—
as Stephens did here—to find they did not initiate the prosecution. Id. at 696. 

 

32 Nor did Jeff volunteer any nonpublic information about the crime; he only repeated facts the police had fed him. 
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Probable cause means probable cause to believe the prosecution could succeed, which 

includes that there is admissible evidence supporting the prosecution. See Boyd, 336 F.3d at 74, 

77. In Boyd, the Second Circuit held if plaintiff’s key inculpatory statement was given while he 

was in custody but before he was given Miranda warnings “it would clearly not be admissible 

and then there would be no probable cause to believe the prosecution could succeed.” Id. 

Similarly, here, the only evidence supporting Jeff’s prosecution was his interrogation-induced 

confession, which Stephens knew—but concealed—was coerced. As in Boyd, these statements 

are clearly inadmissible and thus could not support the prosecution. Indeed, the logic is even 

stronger in this case, given the unreliability of coerced confessions. See, e.g., Sanchez-Llamas v. 

Oregon, 548 U.S. 331, 349 (2006) (“We require exclusion of coerced confessions both because 

we disapprove of such coercion and because such confessions tend to be unreliable.”). 

 Given the inability to rely on the coerced confession, there was no probable cause from 

the inception of the prosecution. But the investigation did not stop there. As of early March, 

1990, Stephens knew that DNA testing had definitively excluded Jeff as the source of the semen 

found in the sheltered 15-year-old school girl’s raped and murdered body. If there could be any 

doubt whether there was probable cause before the DNA results, there is absolutely no question 

that probable cause was lacking after the results were reported. But rather than accept what 

Stephens had reason to know from January 25th, and was proved to him again by the DNA—that 

Jeff was actually innocent, and that he had only confessed when his will was overborne by 

Defendants’ coercion—Stephens upped the ante. To explain away the DNA results, Stephens 

fabricated that Jeff had said that the perpetrator may not have ejaculated, which ADA Bolen 

termed the “paramount evidence in the case.” Fabrication of this evidence is itself proof 
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Stephens knew there was no probable cause, and thus that such blatant misconduct was 

necessary to sustain the prosecution.33

3. Stephens Acted With Malice 

  

Defendants admit that the jury may infer the existence of actual malice from this lack of 

probable cause. Defs. br. at 14; see also Ricciuti, 124 F.3d at 131 (“[L]ack of probable cause 

generally raises an inference of malice sufficient to withstand summary judgment.”). In addition, 

malice is also demonstrated through the evidence of Stephens’ ill will, including his rough 

treatment of Jeff during the interrogation and his subsequent fabrication of evidence against him. 

See Manganiello, 612 F.3d at 160. 

D. Stephens is Not Entitled to Qualified Immunity 

 Finally, Stephens does not enjoy qualified immunity for Plaintiff’s § 1983 claims.34

                                                 
33 Defendants suggest that the indictment necessarily broke the causal chain between Stephens’ actions and the 
malicious prosecution, citing Townes v. City of New York, 176 F.3d 138, 147 (2d Cir. 1999). But not only does 
Townes not stand for this broad proposition, Defendants’ argument was rejected by the Second Circuit last year: 
“generally in malicious prosecution actions alleging that a police officer provided false information to a prosecutor, 
what prosecutors do subsequently has no effect whatsoever on the police officer’s initial, potentially tortious 
behavior.” Cameron, 598 F.3d at 63; see also Higazy v. Templeton, 505 F.3d 161, 177 (2d Cir. 2007) (holding 
officer who coerced confession could be held liable for detention that resulted if he “deceived the subsequent 
decision maker or could reasonably foresee that his misconduct [would] contribute to an ‘independent’ decision that 
results in a deprivation of liberty.”) (internal citation and quotation omitted).  

 

“Qualified immunity, an affirmative defense as to which the defendants have the burden of 

proof, shields officials ‘from liability for civil damages insofar as their conduct does not violate 

clearly established statutory or constitutional rights of which a reasonable person would have 

known.’” Jackler v. Byrne, --- F.3d ----, No. 10-CV-859, 2011 WL 2937279, at *15 (2d Cir. July 

22, 2011) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)) (internal citation omitted). 

“Thus, if the law was sufficiently ‘clearly established, the immunity defense ordinarily should 

fail, since a reasonably competent public official should know the law governing his conduct.’” 

34 Defendants do not argue that they are entitled to qualified immunity on Plaintiff’s state law malicious prosecution 
claim against Stephens or the state law respondeat superior claim against Putnam County.  
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Jackler, 2011 WL 2937279 at *15 (quoting Harlow, 457 U.S. at 818–19). “Whether a defendant 

officer’s conduct was objectively reasonable is a mixed question of law and fact,” Manganiello, 

612 F.3d at 164 (internal quotation and citation omitted); genuine disputes of material fact 

preclude summary judgment, see Russo v. City of Bridgeport, 479 F.3d 196, 212 (2d Cir. 2007). 

Defendants do not dispute that each of Plaintiff’s core claims against Stephens—

fabrication, coercion, malicious prosecution, failure to intercede, and civil rights conspiracy—

were clearly established constitutional violations well before 1990. Rather, they assert that it was 

objectively reasonable for Stephens to believe all of his actions were lawful. Defs. br. at 19-24; 

see Manganiello, 612 F.3d at 165 (qualified immunity available “if officers of reasonable 

competence could disagree on the legality of the action at issue in its particular factual context”) 

(internal quotation and citation omitted). Yet again, Defendants consider the facts in the light 

most favorable to Stephens, rather than the light most favorable to Plaintiff, as required on 

Defendants’ motion for summary judgment. Rule, 85 F.3d at 1011. Plaintiff has ample evidence 

Stephens fabricated evidence, which even Defendants cannot claim was objectively reasonable.  

Defendants also argue that even if Stephens heard McIntyre threaten Jeff with violence, 

he could reasonably have believed that, under the totality of the circumstances, Jeff’s confession 

was not coerced. Defs. br. at 22-23. First, Defendants do not cite a single case finding that a 

confession produced in response to a credible threat of violence was voluntary, or otherwise 

demonstrate how Stephens could have reasonably believed such a tactic was not coercive. Cf. 

Fulminante, 499 U.S. at 287 (“Our cases have made clear that a finding of coercion need not 

depend upon actual violence by a government agent; a credible threat is sufficient.”); Blackburn, 

361 U.S. at 206. Second, although Defendants acknowledge that voluntariness is determined by 

the totality of the circumstances, they ignore most of the relevant circumstances, including, for 
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example, the false promises of leniency. There is no requirement that “the very action in question 

has previously been held unlawful” for qualified immunity to be unavailable, only “that in the 

light of pre-existing law the unlawfulness . . . be apparent.” Jackler, 2011 WL 2937279 at *15 

(internal citations and quotations omitted). As discussed above, each of the many coercive tactics 

used by the police to extract Jeff’s confession had been specifically condemned by courts before 

1990, both individually and in similar combinations. See, e.g., Leonard, 59 A.D.2d at 13-1635

VI.  Conclusion 

 

Indeed, in Weaver, the Second Circuit held that officers could not have “objectively 

reasonabl[y]” believed in 1989 that far less coercive tactics resulted in a voluntary confession. 40 

F.3d at 537 (officers accused suspect of causing victim’s emotional problems, promised to “keep 

this out of the newspapers” if he confessed, threatened him with over a year in jail, told him it 

would be hard on his family if he did not cooperate, did not accept his denials, and lied to him 

about the evidence against him). Finally, Stephens’ own actions demonstrate that he knew he had 

engaged in misconduct: an officer acting in good faith, who truly believes his conduct has not 

overborne the suspect’s will, would not lie about the true circumstances of the interrogation.   

 For the foregoing reasons, Defendants’ motion should be denied in full.

                                                 
35 Neither of the cases Defendants point to as blessing the officers’ conduct during Jeff’s interrogation address 
comparable situations to what Plaintiff’s evidence establishes occurred here. Green, of Green v. Scully, was 23 and 
streetwise (Jeff was barely 16 and naïve); Green was interrogated for just over 2 hours (Jeff was interrogated for 
approximately 10 hours); Green was not handcuffed or denied food or drink (Jeff was “effectively tied to the chair” 
and given nothing to eat all day but several cups of coffee); Green was offered psychiatric help but not a shorter 
sentence (Jeff was falsely promised that he would not be arrested or spend any time in jail); Green was initially 
scared by a reference to the electric chair but then reassured repeatedly by another detective this case “was not about 
the chair” (Jeff was specifically threatened with harm unless he confessed, immediately before he gave the false 
confession). 850 F.2d at 901-03 Even so, in Green the Second Circuit described the police conduct as “troubling” 
and “the issue of voluntariness. . .[as] not free from doubt,” and ultimately found the confession voluntary only 
because Green “candidly admitted” that he confessed due to his fear that he would hurt someone else in the future, 
not because his will was overborne. Id. at 903-04. Given Jeff’s actual innocence, there was clearly no similar 
motivation here. In Campaneria v. Reid, the only coercive aspect of the questioning of 23-year-old Campaneria was 
that it occurred in the hospital where he was recovering from a knife wound, but Campaneria was “alert and awake 
despite his pain,” the interrogations were short and ceased whenever Campaneria requested it, and “[t]he conduct of 
Campaneria's questioners was not coercive or overbearing.” 891 F.2d 1014, 1019-20 (2d Cir. 1989). 
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